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PRINCIPLES OF PATENTABILITY* 


Giles S. Rich** 
Associate Judge 
United States Court of Customs and Patent Appeals 


I. INTRODUCTION 


The stimulus for the ensuing discussion is a recent encounter with 
the unsound notion that to be patentable an invention must be better 
than the prior art. 

What are the statutory requirements for patentability? Looking 
at the Patent Act of 1952,’ wherein all of the statutory and much of 
the case law on the subject has been gathered together, revised, and 
newly arranged in an orderly fashion, we find a division of the statute 
entitled “Parr II—PaTeNTABILITY OF INVENTIONS AND GRANT OF 
Patents.” ? The first chapter thereunder, chapter 10, is entitled 
“Patentability of Inventions” and therein one would expect to find 
the answer to the question: “What are the statutory prerequisites to 
patentability?” There are five sections in that chapter. The first, 
section 100, is a definition section, to clarify and establish the mean- 
ings of the terms used, and the last, section 104, deals with inventions 
made abroad. Ignoring the special problems of the latter situation, we 
are left with three sections dealing with patentability. 

Section 101, entitled “Inventions patentable,” enumerates the 
categories of inventions subject to patenting. Of course, not every 
kind of an invention can be patented. Invaluable though it may be to 
individuals, the public, and national defense, the invention of a more 


* Reproduced substantially as presented in speeches to the Rochester Patent Law 
Association, Rochester, N. Y., September 28, 1959, and The Dayton Patent Law 
Association, Dayton, Ohio, December 11, 1959. 

** S.B., 1926, Harvard College; LL.B., 1929, Columbia University School of Law. 
Member of the New York Bar. The views expressed herein have neither been ap- 
proved nor disapproved by the other members of the court. They are statements of 
the personal views of the author. 

135 U.S.C. §§ 1-293 (1958). 

2 35 U.S.C. §§ 100-188 (1958). 
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effective organization of the materials in, and the techniques of teach- 
ing a course in physics, chemistry, or Russian is not a patentable in- 
vention because it is outside of the enumerated categories of “process, 
machine, manufacture, or composition of matter, or any new and use- 
ful improvement thereof.” Also outside that group is one of the great- 
est inventions of our times, the diaper service. Section 101 lays 
down too, with respect to all categories of patentable inventions, 
the basic requirements of novelty and utility. 

Sections 102 and 103 both have headings which commence with 
the words “Conditions for Patentability.” Section 102 adds the sub- 
heading, “novelty and loss of right to patent” and deals, primarily, 
with what is known in this field of law as “prior art” and “statutory 
bars,” stating the legal conditions pertaining to the novelty which 
is required by section 101. Section 103 adds the further condition, 
well-described in its subheading as “non-obvious subject matter,” 
about which more will be said later on. 


From sections 101, 102, and 103, therefore, we get the trio: novelty, 
utility, and unobviousness, referred to prior to the 1952 Patent Act— 
and unfortunately still generally referred to—as novelty, utility, and 
“invention.” 


Whichever way we express the prerequisites to patentability, 
where do we find any requirement that the invention must be better 
than the prior art? Yet we frequently read or are told, and some 
court opinions have said, that unless an invention is better than the 
prior art it is not patentable. If one asks what basis there is in the 
law for such a proposition, the usual answer will be, “Why, it is 
required by article I, section 8, clause 8 of the Constitution, the funda- 
mental basis of all our patent law.” This proposition will now be ex- 
amined. 


II. ConstIruTIONAL Basis or PATENT LAw 


The brief and familiar words of the Constitutional clause say: 


The Congress shall have Power: ... . 

To promote the Progress of Science and useful Arts, by securing 
for limited Times to Authors and Inventors the exclusive Right to 
their respective Writings and Discoveries.* 


3U.S. Const. art. I, § 8, cl. 8. (Emphasis added.) 
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To make all Laws which shall be necessary and proper for carry- 
ing into Execution the foregoing Powers.‘ 


This certainly does not say that Congress has the power to secure to 
an inventor the exclusive right to his discovery only if it is better 
than what was known to the art. It just says that Congress has the 
power to secure exclusive rights to inventors for a certain purpose, 
namely, “To promote the progress of . . . useful Arts.” To that 
end it is left to Congress to make, or not to make, the laws in im- 
plementation of the authority granted. 

It is reasonably predictable that the last statement will be questioned 
on the ground that the constitutional purpose behind the patent 
system is, “To promote the progress of Science and useful Arts,” but 
that would be a misconstruction. Let us digress for a moment to 
consider this point. To say that the purpose of the patent system is 
to promote the progress of science and useful arts involves an er- 
roneous reading of what is actually written in the Constitution. Many 
people have been so conditioned by reading the constitutional clause 
uncritically, and by reading the plethora of judicial opinions reiterat- 
ing the phrase, “To promote the progress of Science and useful 
Arts. ...” that they have come to think that that is the purpose of the 
patent system. 


It is unnecessary here to go into great detail about what the con- 
stitutional clause quite clearly says, once its true meaning has been 
revealed, as the subject has been thoroughly explored by Karl B. 
Lutz in his article entitled “Patents and Science, A Clarification of 
the Patent Clause of the United States Constitution.” 5 Moreover, 
he was not the first in modern times to explain the matter as he takes 
his basic concept from DeWolf’s An Outline of Copyright Law* 
published 24 years earlier. The conclusion they both reached is 
here recapitulated. 

Clause 8 of article I, section 8 is a “balanced” sentence dealing with 
two distinct subjects, now known as copyrights and patents. It refers 
to them alternately, along with what is related to them. 


What is to be promoted? “Science and useful Arts.” 
Who is to get rights? “Authors and Inventors.” 
4U.S. Const. art. I, § 8, cl. 18. (Emphasis added.) 


518 Gro. Wash. L. Rev. 50 (1949). 


6 DewotFr, AN OuTLINE Or Copyricut Law 15 (1925). ; 
Mr. DeWolf, now deceased, was at one time Acting Register of Copyrights. 
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In what are the rights? “Writings and Discoveries.” 

The clause was a consolidation of two proposals which got packaged 
together. One was to grant copyrights to authors. The other was 
to grant patents to inventors. Both involve rights to exclude and were 
recognized forms of lawful monopolies. Neither was a new idea. 
They were both known in England and the colonies. Now they 
were being made the subjects of delegated powers. Congress was 
given power to promote the progress of “science” not by protecting 
inventors, but by securing to authors exclusive rights to their writings. 
What was meant by “science” in that context? It meant knowledge 
in any field and it included all fields. Dr. Samuel Johnson’s Diction- 
ary,’ contemporaneous with the Constitution, defines “science” as: 


Knowledge 

Certainty grounded on demonstration 

Art attained by precepts, or built on principles 
Any art or species of knowledge 


apWwWN 
- £ ¢: ® 


I present you with a man Cunning in music and mathematicks. 
To instruct her fully in those sciences. 
Shaksp. 


5. One of the seven liberal arts, grammar, rhetorick, logick, 
arithmetick, musick, geometry, astronomy. 


Good sense, which only is the gift of heaven, And, though no 
science, fairly worth the seven. 
Pope. 


The Oxford Dictionary of 1914* indicates that in modern usage the 
word “science” is often treated as synonymous with the natural 
sciences. An illustration from literature under the date 1884 quotes 
a writer as saying: 


I remember him years ago as a logic and science coach. I don’t 
mean for cutting up cats, but what science meant then, Ethics, 
Butler, and such like.® 


A reference to Dr. Johnson’s definition of “scientifick” will show, 
furthermore, that the natural science which the present connotation of 


7 JoHNSON, ENGLisH LaNnGuaGeE Dictionary (1st Amer. ed. 1818). 
8 A New Enc isu Science Dictionary, definition 5b (Murray ed. 1914). 
9 Td. at definition 5c. 
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the word calls to mind was, in the days when the Constitution was 
written, referred to as “natural philosophy.” “Science” meant know- 
ledge; “scientifick” meant producing demonstrative knowledge, 
producing certainty;"* and “scientifically” meant in such a manner as 
to produce knowledge. The promotion of science in this sense was 
something Congress was empowered to do by the protection of 
the writings of authors. 

The other and separate objective was to promote “useful Arts” 
and Congress was empowered to do this by protecting the discoveries 
of inventors. If the promotion of both “Science and useful Arts” 
be ascribed as the object of the patent system, then the copyright 
system would have no stated object. 

The authors of the first patent act, which was presented to Congress 
on February 16, 1790,” in the second session of the first Congress, 
understood the distinction. That act was entitled, “An Act to 
promote the progress of useful arts.” So were the subsequent acts 
of 1793,"* 1794,* and 1836. By contrast, the copyright law of 
1790,** was entitled, “An act for the encouragement of learning.” 
The only word in the constitutional clause corresponding to learning 
is “science.” 

By some peculiar slip, the 1837 patent act’? was entitled “An Act 
in addition to the act to promote the progress of science and useful 
arts,” but there was no such act thus entitled! The 1839 act,** 
in its heading, corrected the mistake, which was never made again. 

When the bill which became the Patent Act of 1952 was sub- 
mitted to Congress, the usual House*® and Senate committee reports”* 
were submitted with it and therein were concise statements of the 
point just discussed. As a matter of legislative history therefore, the 
clear intent of Congress was, as always, to promote progress in “useful 


Arts.” 


10 JoHNSON, op. cit. supra note 7. 

11 JOHNSON, op. cit. supra note 7. 

121 Stat. 109 (1790). 

13] Stat. 318 (1793). 

141 Stat. 393 (1794). 

15 5 Stat. 117 (1836). 

16] Stat. 124 (1790). 

175 Stat. 191 (1837). 

18 5 Stat. 353 (1839). 

19 H.R. 7794, 82d Cong., 2d Sess. (1952). 

20H. R. Rep. No. 1923, 82d Cong. Ist Sess. 4 (1952). 
21S. Rep. No. 1979, 82d Cong., 2d Sess. 3 (1952). 
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III. ADVANCEMENT OF THE ART CONCEPT 


Returning to consideration of the proposition—that to be patentable 
an invention must be better than the prior art, clearly no support 
for it is to be found in the present statutes. There was once a pro- 
vision which seemed to imply that the Commissioner had authority 
to pass on relative superiority.” It last appeared in R. S. 4893 and it 
said that the Commissioner of Patents might issue a patent on an 
application if it appeared to him, first, that the applicant was justly 
entitled to it under the law and second, if it appeared to him that the 
invention “is sufficiently useful and important.” This was a strange 
mixture of concepts, the applicant’s right to a patent under the law 
and the Commissioner’s simultaneously existing power to withhold 
it; the latter clause does not appear in the 1952 act. The revision 
note says that it was omitted “as unnecessary, the requirements for 
patentability being stated in sections 101, 102, and 103.”** The 
Federico Commentary on the New Patent Act adds the following: 


The meaning of this old phrase was obscure and it has seldom been 
resorted to either in the Patent Office or in the Courts.”* 


The old phrase, “sufficiently useful and important,” was in fact 
deleted because of the possibility that, although disused and mori- 
bund, it might be construed as imposing some limitation on the 
statutory requirements for patentability over and above the require- 
ments of sections 101, 102 and 103.75 With this deletion, the corre- 
sponding section of the 1952 act, section 131, provides only that if 
the Commissioner’s examination of an application shows that the ap- 
plicant is entitled to a patent under the law, he shall issue a patent. 
The law is now all in the statute—conceding that it has to be con- 
strued and applied**—and nowhere do the statutes say an invention 
must be better to be patentable. 

What if any support for the contention that a requirement that an 
invention to be patentable must be better than the prior art is to be 
found in the Constitution? If any is to be found there, it must lurk 
either in the phrase “To promote the progress of . . . useful Arts” 
or in the words “Inventors” and “Discoveries.” 


221 Stat. 110 (1790); 5 Stat. 120 (1836); Rev. Strat. § 4893 (1875). 
23 35 U.S.C.A. § 131 revision note (1954). 


24 Federico, Commentary on the New Patent Act in 35 U.S.C.A. § 1 at p. 36 (1954). 
25 Writer's personal knowledge as one of the drafters of the Patent Act of 1952. 
26 Lyon v. Bausch & Lomb Optical Co., 224 F.2d 530, 535 (2d Cir. 1955). 
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Let us consider first “progress in the useful arts.” How is such 
progress actually made? For one thing it is made by the constant 
increment of improvements on what we already have, produced both 
by the expected skill of ordinary workers in the arts and by the 
unobvious developments which would not occur spontaneously from 
the application of such ordinary skill. The former improvements 
are never patentable. Why? Because they will be made anyway, 
without the “fuel of interest” which the patent system supplies. The 
unobvious improvements, if new and useful, are patentable if proper 
steps are taken, and the bulk of issued patents are probably granted 
for this class of inventions. 


In contending for the patentability of such improvement inven- 
tions, attorneys get used to arguing that they are patentable by 
pointing out how they are better than the prior art. An “improve- 
ment” is, by definition, necessarily better. On the other side, the 
Patent Office examiners get so used to these arguments that they 
come to expect them, indeed to ask for them, and some examiners 
are inclined to insist on their rejections when they are not forthcom- 
ing. But have they any legal right to insist on proof or convincing 
argument that an invention is better? Is it a proper ground of re- 
jection to say that an invention is no better than the prior art? 
Analysis will show it is not. 

Progress in useful arts is made as well by what may be called 
enrichment as it is by improvement, by the duplication of means for 
doing any given job. The patent system, by its very nature tends 
to promote this kind of progress for as soon as a patented device, for 
example, meets with popular demand, forces are set in motion to 
design around the patent, to avoid infringement and at the same 
time produce another device to do the same job, preferably just as well 
or better. Take the case, however, where the new device is not only 
no better but not quite as good, or even recognizably inferior but 
possibly cheaper to make. 


To illustrate the point without particular reference to patentable 
inventions, consider the progress made as a result of that cheap, 
inferior, rattletrap Model T Ford which, according to some points 
of view, was inferior to every other automobile on the market. But 
people began going places and a new era was born. For that matter, 
as means of transportation suited to the times, were the first automo- 
biles actually better than the horse? 
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Who is to say which is best as between the Mimeograph, the 
Ditto, the Multigraph, Mutilith, Thermofax, Photostats, Photo-Offset, 
Verifax, Xerography and other systems of like nature? Has no real 
progress been made in the usful art of reproduction because we have 
these alternative means? Useful arts which start out by being com- 
petitive end up by cross fertilizing each other as the telegraph, the 
telephone and radio have borrowed from and supplemented each 
other. 


At the inception of the talking pictures industry, which was better, 
sound-on-film or sound-on-disc? At the time of the first commercial- 
ization both had been invented but the discs were first used because 
those making the choice thought they were better. Today they are 
all but obsolete and sound-on-film prevails; but to be commercially 
practicable and better than discs it had to await development of 
auxiliary equipment. How could a patent examiner pass judgment 
on such a matter at a time when the industry itself did not know the 
answer? 


We need not confine ourselves to thinking about invention on the 
grand scale. In the remote corners of the most crowded arts, progress 
is made by the proliferation of ideas, different and unobvious ways of 
doing the same thing, so that the reservoir of inventions fills up. It 
should never be forgotten that patented inventions are published and 
become a part of the technical literature. This publication itself pro- 
motes progress in the useful arts and it is the prospect of patent rights 
which induces the disclosure and the issuance of the patent which 
makes it available. Whenever novel subject matter, unobvious to 
the workers of ordinary skill in an art, is published, progress in the 
art is promoted. The literature of the art is enriched, another way 
of doing something is made known and even if it be inferior to the 
means already known, there is no telling when it may give another 
inventor an idea or when someone will improve on it in such a way as 
to surpass all that is known. Everyone can learn from mistakes, in- 
cluding the mistakes of others, provided he can find out about them. 
Patents or inventions that have failed can promote progress. Aban- 
doned applications cannot. 

The patent system does not promote progress merely by rewarding 
those who succeed commercially. It promotes it by stimulating in- 
ventive activity, by bringing about a disclosure of the results of that 
activity, and by encouraging investment in the production and 
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marketing of inventions as well as in research and development. It 
is not to be expected that everything which this stimulus succeeds in 
producing will be of equally good quality. 


The situation is comparable to the effects of the copyright system. 
The stimulus it gives to the production of literature, art, and music is 
bound to produce the bad along with the good. So is it in the patent 
system, but by producing the whole lot you get the good. There is 
no way to get cream without producing milk. Retard milk produc- 
tion and you will get less cream. 


A serious objection to the notion that an invention must be better 
to be patentable is that it would require the Patent Office and the 
courts reviewing its final rejections to make a value judgment of a 
kind they are not equipped to make and should not be asked to make. 
Patent applications must as a rule be made and examined soon after 
the invention is made. At this stage who can tell whether an inven- 
tion is better? Of what use is a new born baby? Many are the in- 
ventions which cannot be tried out except by putting them on the 
market and which nobody will risk putting on the market unless there 
is patent protection. Without the test of time it is often impossible to 
say what is better and what is worse, which is important and which 
is not important. The sort of commercial success, evidence of which 
is produced in infringement suits, which may demonstrate that an 
invention is better, occurs only after the invention has proved itself in 
the market place. Such evidence is not in existence at the patenting 
stage except in unusual cases. This is a cogent reason why the patent 
issuing agency should not have the power to pass on the question of 
relative superiority or to demand evidence of it as a prerequisite to 
patentability. 

To do the job of promoting progress, the incentives afforded by 
patent protection have to be maintained to the point where they will 
encourage production, even of things that patent office examiners 
may think are inferior. They could be wrong and the inventor should 
have his chance. The marketplace will pass judgment. If that judg- 
ment goes against the patentee, as it frequently does, even with respect 
to inventions which look good to the patent office, there has been 
no loss to the public. It is difficult to understand the attitude of those 
who feel that ideally a patent should be granted only for the meri- 
torious invention which is capable of being a commercial success. 
Patents are not Nobel or Pulitzer prizes! They are not for exceptional 
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inventors but for average inventors and should not be made hard to 
get. True, they are temporary monopolies, but therein alone lies 
their power as inducements to invent, to disclose, to invest, and to 
design around. Why must an invention be a commercially hot num- 
ber to be patentable? If it is a total dud, how is the public injured 
by a patent on it? A monopoly on something nobody wants is 
pretty much of a nullity. That is one of the beauties of the patent 
system. The reward is measured automatically by the popularity of 
the contribution. People don’t get excited about the copyright 
monopoly on last year’s newspapers, yet it is just as complete a 
monopoly and lasts much longer. The only possibility of doing 
damage is so to construe a patent on a dud as to cover a commercially 
meritorious invention made by a more competent inventor, but it is 
not noticeable that courts have a tendency to do that. 


To sum up on whether the promotion of progress clause re- 
quires that inventions be better than the prior art to be patentable— 
clearly it does not. Progress is most effectively promoted by pro- 
tecting those who enrich the art as well as those who improve it. 
Even though their inventions are not as good as what really exists, 
such inventors are not being rewarded for standing still or for ret- 
rogressing, but for having invented something. The system is not 
concerned with the individual inventor’s progress but only with what 
is happening to technology. It is advanced by every new thing con- 
tributed to it, whether or not that thing by itself is better at the time 
of its creation. 


IV. LimiraTION ON PATENTABILITY 


Of course, not every new contribution, even within the statutory 
categories, should be patented, and there is the question of where 
to draw the line. This we can consider in the course of discussing 
the words “Inventors” and “Discoveries” in the constitutional clause. 
They certainly have had an effect on the decisions of the courts as to 
what inventions are patentable. At least, they have frequently been 
used in rationalizing decisions on patentability. 


As long ago as the Act of 1793, there was a declaration that “simply 
changing the form or proportions of any machine, or composition 
of matter, in any degree, shall not be deemed a discovery.” ** Be- 


271 Stat. 321 (1793). 
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hind this there was apparently an assumption that if the inventor 
had not made a “discovery,” he was not entitled to a patent. 


The word “Inventors” appears also to have been seized upon at 
an early date as a basis for saying that to have anything patentable, 
there must in fact be an “invention.” Since, in the early acts, the 
words, “invention” and “discovery” were used interchangeably, we 
have evidently had from the very outset of our patent system a work- 
ing rule that no patent would be granted unless there was what was 
deemed to be an “invention” or “discovery.” This led to all sorts 
of semantic difficulties, for the word “invention” thus came to be 
used to refer to the thing invented and also to some vague quality 
necessary to patentability. 


In the papers of Thomas Jefferson, who was a member of the first 
patent “Board” which granted patents, is a proposed revision of the 
1790 act, in which he suggested adding the statutory defense that, 
“The invention is so unimportant and obvious that it ought not to be 
the subject of an exclusive right.” ** He clearly comprehended that 
one might have invented something, and hence have an invention, 
which was nevertheless unpatentable. He spoke with greater clarity 
than most of his successors who fall into the “lack of invention” 
jargon. 

It has generally been stated to be the law that, in addition to 
being new and useful, an invention, to be patentable, must involve 
“invention.” Merely to state that proposition, in the absence of an 
initiation into the mysteries, sounds ridiculous. A neophyte might 
well ask, “What do you mean, an invention must involve invention?” 
The sophisticates would answer saying, “ ‘Invention,’ the Supreme 
Court has held ‘cannot be defined.’ * It is ‘that impalpable something’ 
which you must have to get a patent. Experienced patent lawyers, the 
Patent Office, and the courts understand what it means, only they 
never agree.” 


The various meaningless phrases which have been used to express 
this essential mystery—something akin to a religious belief—are 
familiar to everyone: 


28 Draft of a Proposed Bill To Promote the Progress of the Useful Arts in 5 
THE WRITINGS OF THOMAS JEFFERSON, 1788-1792 at 279 (P.L. Ford ed. 1895). This 
proposed bill was drafted by Jefferson, and introduced into the House of Representa- 
tives Feb. 7, 1791, by White. Jd. at 278 n.1. 

29 McClain v. Ortmayer, 141 U.S. 419, 427 (1891). 





THE GEORGE WASHINGTON LAW REVIEW 


Patentable novelty, or simply patentable invention.®° 

Exercise of the inventive faculty,*! the creative faculty,®? in- 
ventive skill,3* or inventive effort.*4 

The creative work in the inventive faculty.*® 

A substantial invention or discovery.** 

The flash of creative genius.*” 


Very recently a Louisiana District Judge charged a jury that the 
status of invention is achieved only when “something new, unex- 
pected and exciting” ** results—that, in an automobile transmission! 


No one could operate exclusively by such indeterminate standards 
and so a whole series of negative rules for testing the existence of 
“qnvention” evolved, such as “mere rearrangement of parts does not 
normally amount to ‘invention,’” and to each of these rules well- 
founded exceptions developed in the case law. 

In the final analysis, all it amounted to was that if the court 
thought the invention, though new and useful, was not patentable, 
then it did not involve “invention” and vice versa. The requirement 
for “invention” was the plaything of the judges who, as they became 
initiated into its mysteries, delighted to devise and expound their 
own ideas of what it meant; some very lovely prose resulting. 


In the course of the long struggle with that obscure requirement 
that to be patentable an invention must involve “invention” or, stated 
another way, that an invention must really be an invention or a dis- 
covery, untold quantities of argument have been submitted to the 
Patent Office and the courts in an effort to show that “invention” was 
present, bearing on the alleged superiority of the thing invented over 
the prior art. Where there has been success in obtaining or sustaining 
a patent, it has often been argument along these lines which has 


80 United Chromium, Inc. v. International Silver Co., 53 F.2d 390, 393 (D. Conn. 
1931), aff'd 60 F.2d 913 (2d Cir. 1932). 


31 Potts v. Creager, 155 U.S. 597, 608 (1895). 
82 Hammond Buckle Co. v. Goodyear Rubber Co., 58 Fed. 411, 413 (2d Cir. 1893). 
33 Ansonia Brass & Copper Co. v. Electrical Supply Co., 144 U.S. 11, 18 (1892). 
34 Smith v. Goodyear Dental Vulcanite Co., 93 U.S. 486, 497 (1876). 
35 Hollister v. Benedict & Burnham Mfg. Co., 113 U.S. 59, 73 (1885). 
36 Atlantic Works v. Brady, 107 U.S. 192, 200 (1882). 
37 Cuno Engineering Corp. v. Automatic Devices Corp., 314 U.S. 84, 91 (1941). 
38 The appeal court, while reversing on other grounds, said: 
In the total context we do not regard this as harmful but we do feel that this 


was an unfortunate choice of words for the Trial Court to use in describing the 
standard of invention. 


Thurber Corp. v. Fairchild Motor Corp., 270 F.2d 841, 849, 122 U.S.P.Q. 305, 311 
(5th Cir. 1959). 
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succeeded. However, it does not logically follow from the fact that 
a thing which is better than the prior art is patentable, that to be 
patentable a thing must be better. The words “Inventors” and 
“Discoveries” no more dictate that an invention must be better than 
does the promotion of progress clause. The Constitution, therefore, 
contains no such requirement. 

To conclude on this question of patentability, there are some things 
about the Patent Act of 1952 which neither the bar nor the courts 
seem to have fully comprehended. The bar, of course, takes up op- 
posite sides and confuses the courts, so the courts may be forgiven for 
taking so long to reach Lyon v. Bausch & Lomb,* the first opinion, 
thanks to the perception of Judge Learned Hand, to express clearly 
what was actually in the minds of the drafters of the act. 

With respect to what used to be called the requirement of “inven- 
tion”—and the use of the past tense in referring to it cannot be too 
strongly urged—the 1952 act did three things: 

1. It put the requirement into the statutes for the first time, in 
section 103. The “sufficiently useful and important” clause in R. S. 
4893 never seems to have been regarded as the true basis for the re- 
quirement of “invention,” which was treated as the creation of the 
courts. Though one may call section 103 “codification” it took a case 
law doctrine, expressed in hundreds of different ways, and put it into 
statutory language in a single form approved by Congress. In such 
form it became law superior to that which may be derived from any 
prior court opinion. 

2. The Patent Act of 1952 expresses this prerequisite to patent- 
ability without any reference to “invention” as a legal requirement. 
Nowhere in the entire act is there any reference to a requirment of 
“invention” and the drafters did this deliberately in an effort to free 
the law and lawyers from bondage to that old and meaningless term. 
The word “invention” is used in the statute only to refer to the thing 
invented. That is why the requirement of “invention” should be 
referred to, if at all, only with respect due to that which is dead. 

3. The act sets as the standard of patentability the unobviousness of 
the invention, at the time it was made, to a person having ordinary 
skill in the art. Therefore, what we have today, and have had since 
January 1, 1953, is a requirement of unobviousness, rather than a re- 
quirement of “invention.” (It is assumed, of course, that the in- 


39 Lyon vy. Bausch & Lomb Optical Co., supra note 26. 
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vention is new and useful and has not run afoul of any statutory 
provisions such as a statutory bar.) 

The question will, of course, be asked, “What difference does it 
make, it must still be a subjective decision?” True, but now the 
statute provides a standard according to which the subjective de- 
cision must be made. There is a vast difference between basing a 
decision on exercise of the inventive or creative faculty, or genius, 
ingenuity, patentable novelty, flashes, surprises and excitement, on the 
one hand, and basing it on unobviousness to one of ordinary skill in 
the art on the other. It is possible to determine what art is involved, 
what type of skill is possessed by ordinary workers in it, and come 
to some conclusion as to what “ordinary skill” would be at a given 
time. This may present knotty problems but it is a definite pattern 
of thinking and does not leave the Patent Office or the courts free to 
conclude that a thing is not patentable for any old reason and then 
stand on the proposition that something indefinable and impalpable 
called “invention” was not involved. At least they have to talk in 
terms of obviousness to a man of ordinary skill in the art. While the 
ultimate decision as to what his skill would be and what would be 
obvious to him is subjective, it is one definite proposition on which 
evidence can be adduced. The best the courts could do in the past was 
to assume, under certain sets of circumstances such as the existence 
of a long-felt want and an immediate market acceptance of an inven- 
tion, that there must have been “invention.” This was nothing but a 
labeling process, like calling unpatentable combinations “aggregations” 
and public use that should not be a bar “experimental use.” 

The law then is that inventions within the statutory categories 
which are new, useful, and unobvious are patentable to inventors who 
proceed in accordance with the statutes. 


We have come a long way in understanding our own patent system 
since 1790 and we have learned a lot about how to express the 
principles according to which it operates. We have gotten rid of 
the 1790 expression of the patent right, for example, which was stated 
in the statute to be “the sole and exclusive right and liberty” * of 
practicing the invention and the more recent but also misleading 
“exclusive right to make use and vend,” ** substituting the simple 


401 Stat. 109 (1790). 
#116 Stat. 201 (1870). 
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and accurate “right to exclude others from making, using, or sell- 
ing,” *? which is and always has been the patent right. 

The drafters of the present statute did their best to take out of the 
law the undefinable concept of “invention.” Whether lawyers will 
now take advantage of the terminology which has been provided 
and stop talking nonsense is up to them. 


42 35 U.S.C. § 154 (1958). 








THE GENEVA CONFERENCE ON THE LAW OF 
THE SEA AND THE IMMUNITY OF FOREIGN 
STATE-OWNED COMMERCIAL VESSELS 


Richard B. Lillich* 


The Geneva Conference on the Law of the Sea dominated inter- 
national law news during 1958. The four conventions adopted by 
the Conference’ have provided grist for the mills of numerous 
writers.” Yet little mention has been made of the Conference’s solu- 
tion to a problem that has consistently bothered international legal 
writers for the past forty years: whether to accord sovereign im- 
munity to foreign state-owned commercial vessels?* This article 
will discuss the background of the problem, the evolution of Ameri- 
can law on the subject and the solution adopted by the Geneva 


Conference. 


*A.B., 1954, Oberlin; LL.B., 1957, Cornell; LL.M., 1959, New York University. 
Member of the New York Bar. Visiting Assistant Professor of Law, Indiana Uni- 
versity, 1960. 


1 Convention on the Territorial Sea and the Contiguous Zone, U.N. Doc. No. 
A/Conf. 13/L. 52 (1958); Convention on the High Seas, U.N. Doc. No. A/Conf. 
13/L. 53 (1958) ; Convention on Fishing and Conservation of the Living Resources 
of the High Seas, U.N. Doc. No. A/Conf. 13/L. 54 (1958); and Convention on the 
Continental Shelf, U.N. Doc. No. A/Conf. 13/L. 55 (1958). Texts of the Conven- 
tions may be found in 52 Am. J. INTL L. 834-62 (1958). Each Convention, which 
will go into effect after 22 ratifications, has been signed by over 35 states including 
the United States and the United Kingdom. As of December 4, 1959, Afghanistan had 
ratified the Convention on the High Seas. 

2A. H. Dean, The Geneva Conference on the Law of the Sea: What Was Accom- 
plished, 52 Am. J. Int’ L. 607 (1958) ; A. H. Dean, Freedom of the Seas, 37 Forricn 
Arrairs 83 (1958) ; Sorensen, Law of the Sea, Int” Conc. (Nov. 1958) ; Swan and 
Ueberhorst, The Conference on the Law of the Sea: A Report, 56 Micu. L. Rev. 
1132 (1958) ; and Whiteman, Conference on the Law of the Sea: Convention on the 
Continental Shelf, 52 Am. J. Int’t L. 629 (1958). 


3 See, ¢.g., Brandon, Sovereign Immunity of Government-Owned Corporations and 
Ships, 39 Cornett L.Q. 425 (1954); Dickinson, The Immunity of Public Ships Em- 
ployed in Trade, 21 Am. J. Int’: L. 108 (1927); Garcia-Mora, The Doctrine of 
Sovereign Immunity of Foreign States and Its Recent Modifications, 42 Va. L. Rev. 
335 (1956); Garner, Immunities of State-Owned Ships Employed in Commerce, 6 
Brit. Ys. Int’: L. 128 (1925) ; Garner, Legal Status of Government Ships Employed 
in Commerce, 20 Am. J. Int” L. 759 (1926); MatsuNnaAMi, IMMUNITY OF STATE 
Sures (1924); A.D. McNair, Judicial Recognition of States and Governments, and 
the Immunity of Public Ships, 2 Brit. Ys. Int’: L. 57 (1921-1922); W. L. McNair, 
Legal Aspects of State Shipping, 34 Transact. Gror. Soc’y 31 (1948); Nielsen, The 
Lack of Uniformity in the. Law and Practice of States with Regard to Merchant 
Vessels, 13 Am. J. Int’ L. 1 (1919); Riesenfeld, Sovereign Immunity of Foreign 
Vessels in Anglo-American Law: The Evolution of a Legal Doctrine, 25 Minn. L. 
Rev. 1 (1940): Sanborn, The Immunity of Government-Owned Merchant Vessels, 
39 Am. J. In’: L. 794 (1945); and Sanhorn, The Immunity of Merchant Vessels 
When Owned by Foreign Governments, 1 St. Joun’s L. Rev. 5 (1926). 
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I. Historica, DEVELOPMENT 


The basis of the international law doctrine of sovereign immunity 
remains shrouded in semantics. One school of thought maintains 
that “the immunity from the jurisdiction of local courts enjoyed by 
foreign states . . . is usually based on the mutual equality and inde- 
pendence of states.” * According to this theory the inherent sover- 
eign quality of states manifested itself in a rule of customary inter- 
national law which bestows upon all states immunity from the juris- 
diction of another state’s courts.® A second school contends that “ 
is very difficult to give any more substantial rationalization for the 
doctrine of sovereign immunity than the reference to international 
comity.” * By this it is meant that, while many states have granted 
jurisdictional immunities to foreign states and their instrumentalities, 
no rule of international law compels them to do so.” Judge Hack- 
worth takes a reasonable middle ground when he concludes that the 
doctrine, having its origin in comity, gradually ripened into a rule 
of customary international law.* The rationale behind the doctrine, 
all agree, is to avoid the international friction that a denial of im- 
munity would supposedly cause.° 


The Anglo-American municipal law rule of sovereign immunity’ 
contributed to the formulation of its international law counterpart" 
at a time when the “sovereign” activities of a state encompassed far 
less than they do today. When Chief Justice Marshall wrote his 
opinion in the Schooner Exchange,” the landmark case granting im- 
munity to a warship of a friendly foreign power, the idea that a 
sovereign might engage in ordinary commerce was alien to interna- 


4 ALLEN, THE PosITION oF ForEIGN STATES BEFORE NATIONAL Courts 4 (1933). 
Cf. Lauterpacht, The Problem of Jurisdictional Immunities of Foreign States, 28 
Brit. Ys, Int’t L. 220, 230 (1951). 


5 Matsuda, Competence of the Courts in Regard to Foreign States, 22 Am. J. INTL 
L. Supp. 117, 120 (1928). 


6 Riesenfeld, supra note 3, at 3 n.12. Accord, Hayes, Private Claims Against For- 
eign Sovereigns, 38 Harv. L. Rev. 599, 619 (1925); Angell, Sovereign Immunity— 
The Modern Trend, 35 Yate L.J. 150, 152-53 (1925); and Hendry, Sovereign Im- 
munities from the Jurisdiction of the Courts, 36 Can. B. Rev. 145, 151 (1958). 

7 Lauterpacht, supra note 4, at 228. 

82 HacxwortH, Dicest oF INTERNATIONAL Law 393 (1941). 

9 Angell, supra note 6, at 152-53. 

10 Braband, Liability in Tort of the Government and Its Employees, 33 N.Y.U.L 
Rev. 18 (1958). And see Borchard, Government Liability in Tort, 34 Yate L.J. 1, 2 
(1924). 

11 Lauterpacht, supra note 4, at 230, 234; Briccs, Toe Law or Nations 442 (1952). 

1211 U.S. (7 Cranch) 116 (1812). 
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tional lawyers.’* Although the decision was construed much later to 
accord immunity to all public ships of a foreign power, including 
commercial vessels,* it is highly unlikely that the Chief Justice 
intended to formulate a principle broad enough to cover acts not 
then envisaged as properly performable by a sovereign. Indeed, both 
the rationale of the case and specific dictum therein” make it plain 
that Marshall meant to limit sovereign immunity to foreign war- 
ships.** Yet the doctrine was extended, first in England” and later 
in the United States by the Pesaro,* to cover all foreign government- 
owned shipping. By 1926 this theory of “absolute” immunity had 
been accepted in Anglo-American, if not customary international, 
law. 


Bs ~ ze Sovereign Immunity and Soviet State Trading, 63 Harv. L. Rev. 
614 (1950). 

14 The first noteworthy case involving the immunity of a foreign state-owned ship 
engaged in commerce arose 66 years after the Schooner Exchange. In the Parlement 
Belge, 5 P.D. 197 (1878), the court held that a Belgian mail packet, secondarily 
engaged in transporting merchandise and passengers, was entitled to immunity in 
British courts. Sovereign immunity, stated the court, should clothe “the public prop- 
erty of any State which is destined to its public use.” 5 P.D. at 217. While it is clear 
that the court did not intend “to treat state-owned ships, engaged solely in rendering 
freight and passenger service to the general public, as ships serving ‘a public purpose,’ ” 
(Note, 39 Corum. L. Rev. 510, 511 [1939]), the case wa's interpreted in such fashion. 
Finally, state-owned commercial vessels were judicially placed within the pale of 
immunity by The Porto Alexandre, [1920] P. 30, where the British court, in granting 
immunity to a Portuguese merchantman, stated that “there are no limits to the 
immunity which he enjoys. . . . It has been held . . . in The Parlement Belge that 
trading on the part of a sovereign does not subject him to any liability to the juris- 
diction.” [1920] P. at 36-37. Thus was the doctrine of “absolute” immunity—the 
immunity of all types of foreign state-owned ships—established in international 
practice. 

15 Supra note 12, at 145. 

16 Tf anything is to be read into the case, it is that government-owned commercial 
vessels would not be granted the same immunity. This probability is strengthened by 
the language of the Chief Justice in Bank of the United States v. Planters’ Bank of 
Georgia, 22 U.S. (9 Wheat.) 904, 906 (1824). 

17 See supra note 14. 

18 Berizzi Bros. Co. v. S.S. Pesaro, 271 U.S. 562 (1926). That the problem was 
of little import prior to World War I may be inferred from Professor Moore’s 
treatise, which devotes only 14 lines to the immunity of vessels other than warships. 
2 Moore, Dicest oF INTERNATIONAL LAw 591 (1906). During the war many states 
acquired commercial vessels and the hardships caused by the doctrine of absolute 
immunity became more apparent. W. L. McNair, supra note 3, at 33. The emergence 
of the Soviet Union, with its state-conducted foreign trade monopoly, also generated 
a desire to restrict the broad grant of absolute immunity. Fox, Competence of Courts 
in Regard to “Non-Sovereign” Acts of Foreign States, 35 Am. J. Int’: L. 632 (1941). 
Before the war’s end, the Department of State had reached the opinion that where 
foreign government-owned ‘vessels were engaged in commercial pursuits they should 
be treated like privately-owned ships. 2 Hackworth, supra note 8, at 429. The Depart- 
ment of Justice refused to adopt this view, being of the opinion “that as the law now 
stands, these ships are immune.” Jd. at 430. The split of administrative opinion was 
eventually resolved in the latter’s favor by the principal case, which has been called 
“one of the most unfortunate decisions ever made by the Supreme Court.” Sanborn, 
The Immunity of Government-Owned Merchant Vessels, 39 Am. J. Int” L. 794 
(1945). 
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Among legal authorities, however, a reaction to the concept of 
absolute immunity had taken place. As a consequence of World 
War I, many nations acquired commercial fleets and went into the 
maritime carrying business.”® Stated succinctly by Professor Dickin- 
son, the problem then became: “Should they be permitted to take 
their immunities with them?” *° Uniformly the authorities answered 
this rhetorical question in the negative.** Synthesizing their views, 
they favored dividing government vessels into two groups, public 
ships and private ships (meaning state-owned ships engaged in com- 
merce), and restricting immunity from jurisdiction to the former. In 
classifying the various vessels, the actual use to which the ship was 
being put was to be the determining factor.” 


This criteria of the service effectuated was adopted by the framers 
of the Brussels Convention of 1926,% until 1958 the only example 
of multinational action by governments concerned with the restric- 
tion of absolute immunity.** As suggested above, government-owned 
ships were divided into two classes: (1) those engaged in Govern- 
ment and non-commercial service; and (2) those used for commercial 
purposes. Vessels in the latter class were to be treated like privately- 
owned merchant ships. Immunity was not waived as to ships of war, 
government yachts, patrol vessels, hospital ships, auxiliary vessels, 
supply ships and other craft owned or operated by a state and used 
at the time the cause of action arises exclusively on government and 
non-commercial service. Eighteen states signed the Brussels Conven- 
tion and twelve states, including Belgium, Germany and Italy, rati- 
fied the document. 

Even among countries not parties to the Brussels Convention, there 
was a great swing during the inter-war years to the policy of “re- 
strictive” immunity. This trend continued during the post-World 
War II period. By 1955 the situation was such that Judge Lauter- 


19 See supra note 18. 
20 Dickinson, supra note 3, at 108. 


21 See, ¢.g., MATSUNAMI, supra note 3, at 55; Garner, Immunities of State-Owned 
Ships Employed in Commerce, 6 Brit. Ys. Int’ L. 128, 143 (1925) ; Fairman, Some 
Disputed Applications of the Principle of State Immunity, 22 Am. J. Int’ L. 566, 
588-89 (1928). 

22 Hayes, supra note 6, at 617; MATSUNAMI, supra note 3, at 11; 1 Grpet, Le Drorr 
INTERNATIONAL PUBLIC DE LA MER 98 (1932). See also, Schmitthoff, The Claim of 
Sovereign Immunity in the Law of International Trade, 7 Int” & Comp. L.Q. 452, 
456 (1958). 

23176 LEAGUE or Nations TREATY Series 199 (1937). The Convention is dis- 
cussed in Franck, The New Law for the Seas, 42 L.Q. Rev. 308 (1926). 


24 Brandon, supra note 3, at 457. 
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pacht was able to say: “There are now only a few States which 
adhere without qualification to the practice of conceding jurisdic- 
tional immunities to State-owned ships engaged in commerce.” *° 


II. Unrrep States Position 


While the United States did not join the Brussels Convention, its 
adherence to the absolute immunity theory was questioned a dozen 
years later in Compania Espanola v. Navemar.?* In this 1938 Supreme 
Court case, a Spanish corporation sued to recover possession of a 
merchant vessel. The Spanish ambassador appeared, claimed the ship 
was the property of Spain by virtue of an appropriation decree of 
the President, and questioned the jurisdiction of the court on the 
ground that the ship, a public vessel of Spain, was immune from the 
court’s jurisdiction. The State Department refused to act on the 
Spanish claim of ownership and possession of the vessel. 

Chief Justice Stone, after restating the Pesaro rule,”" indicated the 
Court’s willingness to bestow immunity in all cases where the claim 
had been recognized and allowed by the executive branch.”* Since the 
State Department had not forwarded such a suggestion, however, the 
Court was not bound to accept the ambassador’s claim of immunity 
as conclusive” and, as there was no evidence that the ship was actual- 
ly in the possession of Spain, the Court denied immunity. Thus the 
Navemar established that the Court: (1) was willing to be bound 
by a suggestion of immunity from the State Department;*° in the 
Pesaro the Court had not believed itself bound by a suggestion to 
deny immunity; and (2) was aware of the broad statements in its 
former decision and intended to construe it as strictly as possible: 
since the requirement of possession, listed as a prerequisite of im- 
munity in the Pesaro, was missing, immunity was denied. 

Mexico v. Hoffman,” in 1945, involved a libel in rem filed by the 
owner of an American fishing vessel against a ship owned by the 
Mexican government, but leased to a private Mexican corporation, for 


251 OppENHEIM, INTERNATIONAL Law 857 (8th ed., Lauterpacht 1955); see also 
26 Der’r STATE Butt, 984 (1952). 


26 303 U.S. 68 (1938). 
27 303 U.S. at 74. 

28 [bid. 

29 303 U.S. at 75. 


30 Five years later Chief Justice Stone firmly reiterated this view in Ex parte Peru, 
318 U.S. 578, 589 (1943). 


31 324 U.S. 30 (1945). 
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damages from a collision. The Mexican ambassador filed a claim of 
immunity, stating that the ship was owned and possessed by Mexico. 
The libelant denied that the vessel was in the government’s possession, 
public service or use. The State Department submitted a note ac- 
cepting as true the ambassador’s statement regarding the vessel’s 
ownership but expressing no opinion about the claimed immunity. 

The Supreme Court repeated its assertion that it would follow the 
State Department’s lead but declined to grant immunity since such 
action had not been requested by the Department and since the 
vessel had not been in Mexico’s possession at the time of the collision. 
While some writers have said that the Court doubted the correctness 
of its decision in Pesaro and apparently declined to follow it,** it is 
more accurate to say that the Court strictly construed its earlier 
holding and, as in the Navemar, refused to grant immunity because 
the vessel was not in the actual possession of the foreign government. 
The case is more important, from an American viewpoint, as an 
illustration of the role played by the State Department in the determi- 
nation of immunity. 

In the Navemar, it will be recalled, Chief Justice Stone indicated 
a willingness to be bound by a State Department suggestion of im- 
munity; in the absence of such a suggestion, the Court believed the 
question of immunity an appropriate subject for judicial inquiry. 
The Court reaffirmed this rule in Mexico v. Hoffman when it wrote: 
“In the absence of recognition of the claimed immunity by the 
political branch of the government, the courts may decide for them- 
selves whether all the requisites of immunity exist.” ** Thus it would 
seem that the Court considered itself free to determine the immunity 
question only when the State Department was silent on the subject. 

However, Chief Justice Stone clouded the issue by adding, in the 
above case, “It is therefore not for the courts to deny any immunity 
which our government has seen fit to allow, or to allow an immunity 
on new grounds which the government has not seen fit to recog- 
nize.” ** This language indicates a complete “judicial abdication” in 
the function of determining immunity and, insofar as it suggests 
that the Court will not grant immunity where the State Department 





82 Such a position by the State Department has been called “courteous neutrality.” 
Ulen and Co. v. Bank Gospodarstwa Krajowege, 261 App. Div. 1, 4, 24 N.Y.S. 2d 
201, 204 (2d Dep’t 1940). 

83 W. L. McNair, supra note 3, at 43. 
84 324 U.S. at 34-35. 
85 Id. at 35, 





Hy 
a 
R 


Sadie Sena eT et 


2 Se REa LAS eae 


ass 
ie 


Spe ens 


te 


414 THE GEORGE WASHINGTON LAW REVIEW 


has refused to recommend it, is a departure from the Pesaro. A 
recent federal district court decision, Arcaya v. Paez,3* seemed to 
assume sub silentio that a refusal by the State Department to affirma- 
tively suggest immunity was tantamount to a positive denial thereof 
and should be followed by the court. Several commentators have 


approved this approach.*” 


The concept of judicial deference to the executive has been 
criticized,** the argument being made that the theory of separation 
of powers is being violated since the determination of immunity by 
the State Department requires the exercise by the executive of powers 
that belong to the judiciary.*® Others believe the ex parte determina- 
tion by the executive branch to be a denial of due process which opens 
the doors to frivolous claims of immunity. Nevertheless, the pro- 
cedure now is firmly established in American law and practice. 

While the Supreme Court has not considered the applicability of 
the doctrine of sovereign immunity to foreign state-owned com- 
mercial vessels since Mexico v. Hoffman, the State Department in 
the Tate Letter of 1952** repudiated the old doctrine of absolute 
immunity and announced the adoption of the restrictive immunity 
theory. Henceforth, the Department stated, it intended not to sug- 
gest immunity when the acts of the foreign government were of a 
non-sovereign, non-governmental, commercial variety. The Depart- 
ment recognized that its opinion did not bind the courts, but it 
expressed the hope that the courts would follow its new policy. 
Since the Supreme Court has stated thrice that the courts should 
respect Department policy, there is every reason to believe that they 
will. It may be safely said, then, that the United States, following 


36 145 F. Supp. 464 (S.D.N.Y. 1956), aff'd, 244 F. 2d 958 (2d Cir. 1957). 

37 Comment, 42 CorNELL 2 521, 533 (1957) ; Garretson, International Law, ANN. 
Survey Am, L. 1, 21-22 (1957). 

38 Jessup, Has the Supreme Court Abdicated One of Its Functions? 40 Am. J. 
InrL L. 168 (1946); Kuhn, The Extension of Sovereignty to Government Owned 
Commercial Corporations, 39 Am. J. Inti” L. 772 (1945); Note, 97 U. Pa. L. Rev. 
79 (1948). Cf. Dickinson and Andrews, A Decade of Admiralty in the Supreme Court 
of the United States, 36 Cautr. L. Rev. 169, 215 (1948); Note, 50 Yate L.J. 1088, 
1093 (1941). 

39 Deak, The Plea of Sovereign Immunity and the New York Court of Appeals, 40 
Cotum, L. Rev. 453, 461 (1940). 

40 Cardozo, Sovereign Immunity: The Plaintiff Deserves a Day in Court, 67 Harv. 
TT aa 608 (1954) ; Note, 20 U. Pitt. L. Rev. 126 (1958); Deak, supra note 39, at 

41 26 Dep’r STATE Butt, 984 (1952). 


42 Professor Bishop, in evaluating the State Department shift to the restrictive 
theory of immunity from suit, observed that “there is little reason to believe that the 
change is intended to interfere with existing immunities from execution and seizure.” 
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general international practice, has rejected the absolute and embraced 
the restrictive doctrine of sovereign immunity. 


Ill. THe Geneva ConFERENCE 


By 1958 a majority of states had adopted the restrictive theory of 
sovereign immunity.** However, other states, such as the Soviet 
Union, still adhered to the concept of absolute immunity. The need 
for a uniform rule of international law had long been apparent and 
hope was expressed that the United Nations International Law Com- 
mission would achieve some success in producing a workable solu- 
tion to the problem.“ 


The 1956 Report of the Commission contained just such a codifica- 
tion job in relation to the law of the sea.*® Article 22 of a draft con- 
vention on the territorial sea and the contiguous zone provided that 
“the rules contained in sub-sections A and B shall also apply to gov- 
ernment ships operated for commercial purposes.” *® Sub-section B, 
consisting of articles 19, 20 and 21, governs the exercise of jurisdic- 
tion by a coastal state over vessels traveling through the state’s terri- 
torial waters. Article 21, dealing with our problem, provides: 


1. A coastal State may not arrest or divert a foreign ship passing 


Bishop, New United States Policy Limiting Sovereign Immunity, 47 Am. J. INT'L L. 
93, 102 (1953). This thought was borne out by the first case interpreting the Tate 
Letter, New York and Cuba Mail S.S. Co. v. Korea, 132 F. Supp. 684 (S.D.N.Y. 
1955), where the court lifted an attachment against Korean funds in New York banks, 
holding that the State Department's policy against absolute immunity from suit did 
not abolish the historic doctrine that the property of a foreign sovereign is immune 
from attachment. 132 F. Supp. at 685-86. See Comment, 41 Cornett L.Q. 658, 677-80 
(1956). Cf. Friedmann, Some Aspects of Social Organization on International Law, 
50 Am. J. Int” L. 475, 479 (1956), where it is suggested that the Korean case 
represents an “apparent qualification” by the State Department of its 1952 policy. 
The court then dismissed the action for want of jurisdiction, stating that it was thus 
unnecessary to consider whether the acts of the Korean government were such as 
would otherwise give rise to immunity under the Tate Letter. 132 F. Supp. at 687. 
The effect of the case is that attachment of funds can not be used to obtain jurisdic- 
tion; efforts to do so are limited to personal service or, in the case of vessels, a 
possible libel in rem. The libelant can obtain satisfaction in the latter case, but there 
is no assurance of execution under a favorable judgment obtained in an in personam 
action. Since the funds of the government can not be attached to satisfy it, the power 
of the judgment is limited to its moral force and the weight it lends to a possible 
inter-governmental claim espoused by the United States. Friedmann, supra at 479 
n.ll. The result in the Korean case has been criticized in Note, 54 Micu. L. Rev. 
1008, 1011 (1956) and Note, 20 U. Pirr. L. Rev. 126, 139-40 (1958). 
43 See supra note 25. 
44 Bishop, supra note 42, at 106. 


45 International Law Commission, Report, U.N. Gen. Ass. Orr. Rec., 11th Sess., 
Supp. No. 9 (Doc. No. A/3159) (1956) ; reprinted in 51 Am. J. Int’: L. 154 (1957). 
46 Report, supra note 45, at 6. 
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through the territorial sea for the purpose of exercising civil juris- 
diction in relation to a person on board the ship. 

2. A coastal State may not levy execution against or arrest the 
ship for the purpose of any civil proceedings, save only in respect 
of obligations or liabilities incurred by the ship itself in the course 
or for the purpose of its voyage through the waters of the coastal 
State. 

3. The provisions of the previous paragraph are without prejudice 
to the right of the coastal State, in accordance with its laws, to | 
execution against or to arrest, for the purpose of any civil proceed- 
ings, a foreign ship lying in the territorial sea or passing through the 
territorial sea after leaving the internal waters.** 


The International Law Commission, in its commentary on and 
interpretation of this article, stated that: 


A ship which is only passing through the territorial sea without 
entering internal waters may in no circumstances be stopped for 
the purpose of exercising civil jurisdiction in relation to any person 
on board; nor may the ship itself be arrested or seized except as a 
result of events occurring in the waters of the coastal State during 
the voyage in question, as for example, a collision, a salvage opera- 
tion, etc., or in respect of obligations incurred for the purpose of 
the voyage.*® 


If, on the other hand, a foreign vessel lies in the territorial sea 
or passes through it after leaving the internal waters, the coastal 
State has far wider powers. It is then entitled, in accordance with its 
laws, to levy execution against or to arrest the ship for the purpose 
of any civil proceedings.” 


The effect of articles 21 and 22 read together, then, as explained 
by the drafters, is to grant a coastal state fairly broad jurisdiction 
over foreign government ships operated for commercial purposes and 
traversing the coastal state’s territorial sea, while granting far wider 
jurisdiction over these same ships when lying in the territorial sea 
or passing through it after leaving internal waters. This is most 
certainly a clear rejection of the old theory of absolute immunity.” 
The Commission’s commentary under article 22 bears out this view: 
“The Commission followed the rules of the Brussels Convention of 
1926 concerning the immunity of government ships. It considered that 


47 Id. at 6. 

48 Id. at 22. 

49 [bid. 

50 Sorensen, supra note 2, at 234. 
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these rules followed the preponderant practice of states and it there- 
fore formulated article 22 accordingly.” * 


The Commission’s preparatory draft served as the basis of a con- 
vention adopted by the Geneva Conference on the Law of the Sea 
in April, 1958.°? The Conference made only two small changes in 
the Commission’s draft of article 21.5* In addition, articles 21 and 22 
were renumbered Articles 20 and 21 of the Convention on the Terri- 
torial Sea and the Contiguous Zone. As is evident, the Convention’s 
provisions as to immunity are in accord with general international 
practice and certainly in harmony with the new United States posi- 
tion on the question. 


The Convention’s one inadequacy, if it may be called that, is its 
failure to define “commercial” as opposed to “non-commercial” pur- 
poses, the test upon which the granting of immunity turns. The 
United Kingdom, which has always pressed for a clear definition of 
these terms,™ proposed a definition somewhat similar to that found 
in Article 3 of the Brussels Convention,” but it was not adopted. 
Municipal case law must be looked upon to fill the gap.** 


51 Report, supra note 45, at 22. 


52 Convention on the Territorial Sea and the Contiguous Zone, U.N. Doc. No. 
A/Conf. 13/L. 52 (1958), reprinted in 52 Am. J. Int: L. 834 (1958). During the 
proceedings of the First Committee at the Conference, the group dealing with this 
convention, little discussion was accorded articles 21 and 22. U.N. CoNFERENCE ON THE 
Law oF THE SEA, Orr. Rec., First Committee, Doc. No. A/Conf. 13/39 (1958). 
Indeed, neither the United States nor the Soviet Union spoke to the point. When 
article 22 was put to a vote, however, it was overwhelmingly adopted by a 31-6-2 
vote. Id. at 203. 

53 In sub-section one, the phrase “may not arrest” was replaced with “should not 
stop.” In sub-section two, the words “assumed or” were added after the word “lia- 
bilities.” The First Committee’s revised draft, which was adopted verbatim by the 
Conference at its 20th Plenary Meeting, may be found in Jd. at 260. 


54 International Law Commission, Report, U.N. GENERAL ASSEMBLY OFF. REC., 
10th Sess., Supp. No. 9 at 45 (Doc. No, A/2934) (1955). 


55 U.N. CONFERENCE ON THE LAW OF THE SEA. Orr. REc., First CoMMITTEE, Doc. 
No. A/Conf. 13/39 at 219 (1958). 


56 A state, of course, may still adhere to the absolute immunity theory and decline 
to take jurisdiction of ships operated for commercial purposes. “By implication, 
domestic courts are free to decide the question of jurisdiction over foreign government- 
owned vessels in commercial service.” Swan and Ueberhorst, supra note 2, at 1136-37. 
These writers overlook the Convention on the Territorial Sea and the Contiguous 
Zone as it affects this point and direct their comments to Article 9 of the Convention 
on the High Seas. U.N. Doc. No. A/Conf. 13/L. 53 (1958), reprinted in 52 Am. J 
Int’L L. 842 (1958). This article provides: “Ships owned or operated by a state and 
used only on government non-commercial service shall, on the high seas, have com- 
plete immunity from the jurisdiction of any state other than the flag state.” (Em- 
phasis added). While their comments are equally applicable to this article and to 
article 21 of the Convention on the Territorial Sea and the Contiguous Zone, it 
should be remembered that the former deals only with jurisdiction on the high seas. 
Since no state’s courts have jurisdiction over such waters, the only effect of article 9 
is to subject government ships on commercial service on the high seas to the rights 
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The problem of distinguishing between commercial and non-com- 
mercial acts of a state is one which has plagued the advocates of the 
restrictive immunity theory.’ Some writers have believed the distinc- 
tion unworkable.** Others, acknowledging some merit in this criti- 
cism, have concluded that “it is hardly a reason for maintaining the 
status quo or abolishing the doctrine altogether. Faults with this 
criterion may be many but it does serve a purpose until a more effec- 
tive solution comes along.” * Attempts to obviate the necessity of a 
universally accepted distinction, such as the Harvard Research’s 
reliance upon the practice of the state in which the cause of action 
occurs” or Judge Lauterpacht’s theory of assimilation of the foreign 
state to the domestic state,“ have not received general support. In 


of visit and hot pursuit by ships under a foreign flag, a very exceptional case of 
exercising jurisdiction. See the explanation of the International Law Commission on 
this point in U.N. CoNFERENCE ON THE LAW oF THE Sea OFF. REc., SEcoND Com- 
MITTEE, Doc. No, A/Conf. 13/40 (1958). Almost all cases will arise under article 21, 
the provision considered in this article. 


57 See, ¢.g., Fairman, supra note 21, at 589 (suggests accurate definition of public 
and non-public functions) ; Garcia-Mora, supra note 3, at 359 (urges precise enumera- 
tion of jure imperii and jure gestionis acts); Hendry, supra note 6, at 158 (recom- 
mends distinction between public and private acts). 


58 Dickinson, supra note 3, at 110, points out that the distinction has proved un- 
satisfactory in municipal corporation law. That this criticism still has validity may 
be seen from Indian Towing Co. v. United States, 350 U.S. 61, 65 (1955) and 
Comment, 42 Cornett L.Q. 540, 544 n.23 (1957). Fitzmaurice, State Immunity from 
Proceedings in Foreign Courts, 14 Brit. Ys. Inti L. 101 (1933) is of the opinion 
that the distinction is impossible (Jd. at 123) and therefore concludes that the absolute 
immunity theory should be retained, “any departure from it in specific cases being 
regulated by international convention [presumably one with a built-in definition].” Jd. 
at 124. 


59 Hendry, supra note 6, at 171. 


60 Article 11 of the Harvard Research Draft Convention on the Competence of 
Courts in Regard to Foreign States provides: “A State may be made a respondent in 
a proceeding in a court of another State when, in the territory of such other State, it 
engages in an industrial, commercial, financial or other business enterprise in which 
private persons may there engage, or does an act there in connection with such an 
enterprise wherever conducted, and the proceeding is based upon the conduct of such 
enterprise or upon such act.” Harvard Research in International Law, Draft Conven- 
tion on the Competence of Courts in Regard to Foreign States, 26 Am. J. INTL L. 
Supp. 597 (1932). One writer commented: “The draft convention thus established 
a criterion of competence based not upon any particular conception of the ‘proper’ 
role of the state, but rather upon the practice of the state in which the cause of action 
lies. If this solution has merit, its merit may well lie in the abandonment of the 
effort to distinguish between ‘sovereign’ and ‘non-sovereign’ state activities by a 
formula of universal application.” Fox, supra note 18, at 640. The solution breaks 
down in Communist countries where the citizens are forbidden to engage in activities 
open to citizens of other states in their countries. Article 11, it will be recalled, was 
a general provision, while article 8(d) allowed the incorporation by reference of the 
Brussels Convention or other special treaties. Harvard Research, supra, at 560, 563. 


61 This theory makes “the foreign state accountable before otherwise competent 
courts in respect of claims put forward against it in the matter both of contract and 
tort in the same way in which the domestic state is subject to the law administered by 
the courts.” Lauterpacht, supra note 4, at 226. 
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the limited area of government shipping, however, Professor Bishop 
has believed a workable distinction possible,” while Professor Fried- 
mann supports the Brussels Convention approach, believing it, “in 
contemporary conditions, a sound and necessary one, even if it is 
difficult to apply in certain individual cases. ... No theoretical distinc- 
tion can provide certainty. It can only provide guidance for individ- 
ual decisions.” ® 

But, beyond this, what law may a court or foreign office look to in 
seeking a uniform™ and non-subjective® distinction between “com- 
mercial” and “non-commercial” purposes under the Geneva Con- 
vention? Three possibilities occur: (1) the law of the forum; (2) the 
law of the foreign state involved; and (3) some international stand- 
ard. The first possibility will be considered below. The second 
possibility is clearly impractical; not only would it be at variance 
with traditional conflict of laws rules, but the foreign state involved 
inevitably would contend that its law or its interpretation of the 
Geneva Convention sanctioned immunity in the given case. The 
third possibility is not yet feasible; clearly no generally accepted 
view of what acts of a sovereign state should be granted immunity 
exists, despite the agreement in the limited area of state shipping at 
the Geneva Conference, and the Convention itself contains no 
definition. 

Thus the law of the forum controls the case. If the cause of action 
arises within a jurisdiction where the courts have developed a body 
of restrictive immunity jurisprudence, all is well. If it arises else- 
where, as in the United States, resort must be had to other sources. 
First, a comparative law approach, looking to states familiar with the 
distinction, could be used. While initially cases in point might be 
few and analogous decisions conflicting, gradually a body of case law 
interpreting the Geneva Convention could be built up. Second, 
reference could be had to the definition in Article 3 of the Brussels 


62 Bishop, supra note 42, at 103. 
63 Friedmann, supra note 42, at 481. 


64 Different restrictive immunity states have reached different decisions on similar 
facts in the past. “In this regard, courts have displayed notable divergencies, with 
the result that a given State activity may be treated as jure imperii in one State and 
as jure gestionis across the border.” Lyons, The Avoidance of Hardships Resulting 
from the Doctrine of Sovereign Immunity, 42 Transact. Gror. Soc’y 61, 71 (1957). 

65 Cf. Fox, supra note 18, at 636: “The judge who seeks to delimit sovereign 
immunity by asking whether the act under consideration was for a public purpose 
must base his answer on his own conception of the proper function of the state.” 


66 For a compilation of cases from various countries, see Lauterpacht, supra note 4, 
at 250-72. 
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Convention of 1926. While this definition was not included in the 
Geneva Convention, and an expanded version thereof was actually 
rejected, it must be remembered that the International Law Commis- 
sion specifically stated that its draft was based on the rules of the 
earlier convention. Hence they would appear to be the best evidence 
of international legislative intent. Third, analogous municipal law 
situations, like the liability of municipal corporations to suit, could 
be examined in the absence of all other authority. 

In conclusion, it may be stated that the Geneva Convention on 
the Territorial Sea and the Contiguous Zone resolved the question of 
the immunity of foreign state-owned ships.*’ By establishing a reason- 
ably workable distinction between vessels used for “commercial” and 
“non-commercial” purposes, and by according immunity only to the 
latter, the Convention codifies the practice of a majority of states. It 
is to be hoped that it will be ratified shortly by a substantial majority 
of maritime nations. 


67 See supra note 56. 





EDITORIAL NOTE 


HOUSING AND HEALTH INSPECTION: A SURVEY AND 
SUGGESTIONS IN LIGHT OF RECENT CASE LAW 


Robert F. Allnutt* and Gerald J. Mossinghoff** 


A man’s house may be his castle, but that castle no longer sits on a bill 
surrounded by a moat. The modern “castle” is connected to a central 
water system, a sewage system, a garbage collection system, and frequently 
to houses on either side. 


I. INTRODUCTION 


A. The Problem: Urban Decay 


Decay in American cities is one of the greatest domestic problems with 
which this nation is faced. One has only to pass through the central 
section of any large city, or most smaller ones, to observe visible evidence 
of this decay. Nor is such blight confined to downtown areas. This 
urban disease spreads cancer-like into adjacent, and even suburban areas. 

The spread of slums is followed invariably by disease, crime and 
community despair of alarming proportions. Property values fall, tax 
revenues decrease correspondingly, and civic burdens in providing serv- 
ices and facilities rise.” 

Although there are many difficulties in formulating a workable solu- 
tion to the problem of urban blight,’ such a solution is not unattainable. 


B. The Solution: Arresting the Advance and Reversing the Trend 


A great effort is currently being made on federal, state and local levels 


* Staff Member, The George Washington Law Review. B.S., 1957, Virginia 
Polytechnic Institute. 

** Staff Member, The George Washington Law Review. B.S., 1957, St. Louis 
University. 

1 Brief for the Member Municipalities of The National Institute of Municipal Law 
Officers as Amici Curiae, p. 6, Frank v. Maryland, 359 U.S. 360 (1959). 

2 PresIpENTS Apvisory COMMITTEE ON GOVERNMENT HovusING PoLictes AND Pro- 
GRAMS, REPORT TO THE PRESIDENT OF THE UNITED States, 110-11 (1953). 

8 The Housing and Home Finance Agency of the Urban Renewal Administration 
(hereinafter designated HHFA) defines blight in this manner: “. . . the general term 
‘blight’ is used in lieu of the terms ‘slum, deteriorated or deteriorating’ in the 
Federal law.” 

On means of defining and measuring blight see HHFA, How to Make anp Use 
Loca Hovusinc Surveys (1954). 


[ 421] 
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to both stop the spread of slums and, where possible, return blighted 
areas to their former clean and healthful condition. This effort is 
popularly named “urban renewal.” ¢ 

Writers on urban renewal are in unanimous accord that a compre- 
hensive and effective plan must include (1) the replacement of entire 
areas which are not salvable with publicly financed low-cost housing; 
(2) programs and regulations for the rehabilitation of areas which are 
capable of being brought up to minimum standards; and (3) preventive 
measures, with strict enforcement techniques, to preserve both areas 
which show the beginnings of blight, and areas in which blight seems 
at most a remote possibility.® 

It has been said that, “In most situations, what parades as urban renewal 
is primarily slum clearance.” ® However, since slum clearance is extreme- 
ly expensive’ and politically difficult to achieve, cities have relied heavily 
upon the strict enforcement of housing and health regulations. 

In a recent study, conducted by the Public Health Service® in co- 
operation with the Baltimore City Health Department, which sought 
to measure the quality of housing in a selected area before and after 
enforcement of the Baltimore City Housing Code,® establishing minimum 
standards for facilities, occupancy, and maintenance of existing housing, 
it was concluded that: 


[T]he enforcement effort resulted in significant improvement of 
the quality of housing in the pilot area without untoward effect 
on the residents. As a matter of fact, the improved dwellings are 
more healthful and safer places in which to live. Furthermore, the 
improvement in maintenance scores alone should insure that the use- 
ful life of these dwellings will be significantly extended.’ 


Thus, it is apparent that enforcement of housing codes is an effective 
weapon in the battle against urban decay. 


4 For a general discussion of this topic see Note, Urban Renewal, 72 Harv. L. Rev. 
504 (1959); Johnstone, The Federal Urban Renewal Program, 25 U. Cut. L. Rev. 
301 (1957). 

5 See, e.g., Siegal and Brooks, Slum Clearance Through Conservation and Rehabilita- 
tion a report submitted to the Subcommittee on Urban Redevelopment, Rehabilitation 
and Conservation, of the President’s Advisory Committee on Government Housing 
Policies and Programs (Nov. 1953) ; Guandolo, Housing Codes in Urban Renewal, 25 
Geo. Wasu. L. Rev. 1, 3 (1956). 

8 Levi, Comment, 25 U. Cut. L. Rev. 355, 358 (1957). 


7 “Chicago, for example, cleared two of its twenty-two square miles of slums or near 
slums at a cost exceeding $150 million per square mile. Meanwhile a much larger 
area was rapidly becoming blighted,” Note, 69 Harv. L. Rev. 1115 n.2 (1956). 

8 PusLtic HEALTH SERVICE, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
HousinG REHABILITATION AND ENFORCEMENT OF Housinc Laws (Public Health 
Monograph No. 34, 1955). 

® Bartrmore, Mp., Cope art. 12 (1950). 

10 PusLic HEALTH SERVICE, supra note 8, at 34. 
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Inspections are indispensable to this enforcement. In the Lawrence 
Veiller Model Housing Law," published in 1914, which is the basis of 
comprehensive housing codes in this country, it was pointed out that 
without the specific grant to health officers of the right to enter private 
dwellings for the purpose of conducting inspections, the work of health 
authorities would be thwarted.!? It has been aptly stated that “sanitary 
inspections cannot be made from a courthouse.” 1% 


The obvious necessity of inspections of private dwellings as a tool in 
urban renewal has been almost unanimously recognized by the authors 
of both state statutes and municipal codes. In a 1953 survey of state 
laws governing local health departments, conducted by the Public Health 
Service,'* it was determined that all of the state legislatures had granted 
the specific power of sanitary inspections to health authorities;!* forty- 
four of the states grant these powers to state boards of health and to 
local legislatures or local boards, and four’® to local boards of health 
exclusively. Research reveals that of fifty cities, taken at random, which 
have ordinances relating to public health, thirty-one have specific pro- 
visions empowering health authorities to enter private dwellings for the 
purpose of conducting sanitary inspections. None of these ordinances 
requires a warrant for entry and most of them make non-compliance 
with the ordinance generally, or refusal of the owner to permit entry 
to health authorities specifically, a misdemeanor, subject to fine or im- 
prisonment or both.’ Of the fifty-six cities having comprehensive hous- 
ing codes, considered in a recent survey by the House and Home Finance 
Agency of the Urban Renewal Administration, forty-three permit or 
require inspections of private dwellings by health or housing officials." 


C. Community Need or Private Rights: The Conflict Between Inspec- 
tion and the Constitutional Right of Privacy 


With the ever increasing activity in the field of urban renewal, it is 
not surprising that such extensive grants of power of inspection have been 


11 VeILLER, A Mover Housine Law (1914). 
12 Jd. § 156 and note 1 accompanying. 


13 Brief for the Member Municipalities of the National Institute of Municipal Law 
Officers as Amici Curiae, supra note 1, at 4. 


14 Pusptic HEALTH SERVICE, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
State Laws GovERNING LocaL HEALTH DEPARTMENTS (Public Health Service Pub. 
No. 299, 1953). 


15 Td. at 8-14. 
16 [bid. (Iowa, Michigan, Nebraska and North Dakota). 


17 For a listing of the cities whose codes were studied and a discussion of the re- 
sults of this study see note 166, infra and accompanying text. 


18 HHFA, Provisions or Houstnc Copes in VARIOUS AMERICAN Cities 5° (Urban 
Renewal Bul. No. 3, 1956). 





424 THE GEORGE WASHINGTON LAW REVIEW 


challenged as being repugnant to the constitutional right of privacy.”® 
This challenge, however, did not come until very recent years. 

In all, there have been four cases” at the appellate level, in which in- 
spections by municipal health and housing authorities have been chal- 
lenged as an unconstitutional search. All of these have arisen since World 
War II. Of these only one?! has ended in defeat for such inspections, 
and then on other than constitutional grounds. Two others” have finally 
adjudicated that such inspections are not proscribed by any applicable 
constitutional provision. In the fourth,?* which is now pending before 
the United States Supreme Court, the Ohio Supreme Court held that no 
“unreasonable search” is involved.4 

Since these decisions define the issues and narrow the problems in- 
volved in housing and health inspections, they are considered at some 
length below. Also considered, to acquaint the reader with the setting 
of these cases, is a brief survey of the constitutional prohibitions against 
unreasonable search and seizure and a brief sketch of existing and pro- 
posed urban renewal and housing codes and the general attitude of the 
courts concerning housing and health regulations. Specific codes are 
analyzed in light of the issues raised by the limited body of case law 
identified above. 

Finally, suggestions are advanced which may be of assistance in the 
drafting or re-drafting of the sections of health and housing regulations 
dealing with inspection of private dwellings. The analysis raises the major 
issues which must be met in order to place such inspections within the 
approval of the courts, and suggests appropriate legislative means for 
resolving these problems. 


II. THe ConstiruTIONAL RIGHT oF Privacy: 
SEARCH, SEIZURE, AND THE FOURTEENTH AMENDMENT 


Although a comprehensive review of the law of search and seizure is 
beyond the scope of this note, it is necessary that some fundamental con- 


19 Of the sanitary inspector’s power to enter upon private property in England, 
it has been said: “Few public officials are invested with this power to the same 
extent. In principle, power of entry is a direct negation of the rights of private per- 
sons as established in the Common Law.” Cray, THE SANITARY INSPECTOR’s HAND- 
BOOK 26 (5th ed. 1942). 

20 District of Columbia v. Little, 339 U.S. 1 (1950) ; Givner v. State, 210 Md. 484, 
124 A.2d 764 (1956); Frank v. Maryland, 359 U.S. 360 (1959); State v. Price, 168 
Ohio St. 123, 151 N.E.2d 523 (1958), prob. juris. noted sub nom., Eaton v. Price, 
360 U.S. 246 (1959). 

21 District of Columbia v. Little, 178 F.2d 13 (D.C. Cir. 1949), aff’d on other 
grounds, 339 U.S. 1 (1950). 

22 Frank v. Maryland, supra note 20; Givner v. State, supra note 20. 

23 State v. Price, supra note 20. 

24 Id. at 532. 
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cepts be set forth here as a basis for discussion. An understanding of 
the conflict between the individual’s right of privacy on the one hand, 
and the community need for inspection of private dwellings, on the 
other, requires initial consideration of constitutional law regarding un- 
lawful search and seizure. 


A. The Historical Setting 


The fourth amendment,”® along with other provisions of the Bill of 
Rights, was adopted to proscribe a type of governmental activity which 
had become abhorrent to the colonists during the period immediately 
preceding the Revolutionary War.”¢ 

The antipathy of colonial patriots, as evidenced both by this amend- 
ment and similar portions of many state constitutions,?" sprang from the 
abuses of private rights fostered by the notorious “Writs of Assistance.” 28 
These had been denounced by James Otis as “the worst instrument of 
arbitrary power, the most destructive of English liberty, and the funda- 
mental principles of law, that ever was found in an English law book,” 
the effect being to place “the liberty of every man in the hands of 
every petty officer.” *° 

Such free-handed invasion of privacy of the individual in his home, 
papers and effects was the subject of much discussion and some litiga- 
tion in both England and the colonies in the latter part of the eighteenth 
century. *° The birth of constitutional fiat from the noxious practices 
of agents of the crown on either side of the Atlantic is thoroughly re- 
viewed in many cases and by leading authors.** 


B. The Present State of the Law 


The judicial process of interpretation of the fourth amendment into a 
manageable formula for administrative action and admission or exclusion 
of evidence has been a gradual one. This process has been marked by 
frequent strife between conflicting interests. 


25 U.S. Const. amend. IV. “The right of the people to be secure in their persons, 
houses, papers, and effects against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the persons or 
things to be seized.” 

26 1 CooLtey, CoNSTITUTIONAL LimirTaTions 612 (8th ed. 1927). 

27 E.g., Mp. Const., DECLARATION oF RiGHTs, art. 26; On10 Const. art. I, § 14. 

28 Issued under 13 & 14 Car. 2, c. 11, § 5 (1662). 

29 1 CooLey, op. cit. supra note 26, at 615. 

80 Jd. at 612-615. 


81 For the more complete of these expositions see Boyd v. United States, 116 U.S. 
616 (1886) ; 1 CooLry, op. cit. supra note 26, at 610-15; 2 Story, ComMENTARIES ON 
THE CONSTITUTION OF THE UNiTep States $§ 1902 (3d ed. 1858). As to inspections 
in particular, see CorNELIUS, SEARCHES AND Seizures § 35 (2d ed. 1930). 
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It was early decided that the Bill of Rights did not, standing alone, 
apply to the states.*? Similarly, it has long been settled that not all 
searches without a warrant, but only unreasonable searches, are pro- 
scribed.** It is clear that only governmental action is concerned,** and 


that civil proceedings such as those for recovery of debts are not involved 
here.*5 

One major problem in resolving conflicts under this amendment has 
been defining what is a “reasonable” search where a search unsanctioned 
by a valid warrant is in question. Gananalty, it may be said that a 
search is not unreasonable: (1) under the “necessity” rule, where for 
practical reasons warrant procurement is impossible,** or (2) as an incident 
to a valid arrest. Just how far a search made incident to a valid arrest 
may go has proven difficult of determination.** 

The close relationship which exists in the minds of many between the 
fourth amendment and the “self-incrimination” provisions of the fifth 
amendment** has evoked considerable comment and controversy.*® This 
idea is quite possibly induced by the obvious overlap of these two 
limitations on police activity in arresting, searching and questioning 
suspected criminals.*° The particular question raised by this relationship 


32 Barron v. Baltimore, 32 U.S. 243 (1833). 

33 See Carroll v. United States, 267 U.S. 132, 147, 149 (1925). 

34 Burdeau v. McDowell, 256 U.S. 465, 475 (1921). 

35 Murray v. Hoboken Land & Improvement Co., 18 U.S. 272 (1855). 

36 This rule is most often applied in cases involving moving vehicles. See Carroll 
v. United States, supra note 33, at 153-156; Husty v. United States, 282 U.S. 694 
(1931) ; Brinegar v. United States, 338 U.S. 160 (1949). It is inapplicable to a search 
of the driver of a vehicle. United States v. Di Re, 332 U.S. 581 (1948); but 
applies even where the vehicle is driven into a garage, Scher v. United States, 305 
U.S. 251 (1938). 

37 The more recent cases seem to condone rather extensive searches. Most pertinent 
in this area are: Agnello v. United States, 269 U.S. 20 (1925); Marron v. United 
States, 275 U.S. 192 (1927); Go-Bart Importing Co. v. United States, 282 U.S. 
344 (1931) ; United States v. Lefkowitz, 285 U.S. 452 (1932) ; Harris v. United States, 
331 U.S. 145 (1947) ; Trupiano v. United States, 334 U.S. 699 (1948) ; McDonald v. 
United States, 335 U.S. 451 (1948); United States v. Rabinowitz, 339 U.S. 56 
(1950). The “practicability of procurement of a warrant” test as a sole criteria 
announced by the Court in Trupiano v. United States, supra, was soon overruled in 
United States v. Rabinowitz, supra, and a return made to the subjective standard of 
“reasonableness of search.” All the requirements of a valid arrest must exist before the 
search. United States v. Di Re supra note 36. 

38 U. S. Const. amend. V. 


39 For an articulation of this overlapping relationship see Boyd v. United States, 
supra note 31, at 630, where the Court states that: 
Breaking into a house and opening boxes and drawers are circumstances of 
aggravation ; but any forcible and compulsory extortion of a man’s own testimony 
or of his private papers to be used as evidence to convict him of crime or to 
forfeit his goods is proscribed . . . . In this regard the Fourth and Fifth 
Amendments almost intersect each other. 


40 For a fact situation where drawing a distinction between illegal search and 
seizure and compulsory self-incrimination might prove difficult, see Rochin v. Cali- 
fornia, 342 U.S. 165 (1952). No such evaluation was necessary in deciding the case, 
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is whether the fourth amendment should be read with, or at least in light 
of, the fifth amendment self-incrimination provisions, and thus be limited 
to searchers for criminal evidence. The history of the provision is 
susceptible to varying interpretations.*? 

Where a warrant is required, certain fairly well-settled standards must 
be met for its issuance. As to probable cause, it is enough that, upon 
examination of the facts made apparent in the affidavit, a reasonably 
discrete and prudent man would be led to believe that the offense 
charged had been committed.*? The particularity with which the objects 
of the search must be described is controlled in general by the surround- 
ing circumstances.** 

Many of the cases in this area have dealt with two considerations 
which are not involved in the present discussion. Evidence procured 
as a result of an illegal search is inadmissible in the federal courts and 
many, though not all, state courts.“ Mechanical eavesdropping devices 


but the overlap is obvious in “illegally breaking into the privacy of petitioner, the 
struggle to open his mouth and remove what was there, the forcible extraction of 
his stomach’s contents” See also Nueslein v. D.C., 115 F.2d 690, 693 (D.C. Cir. 
1940). 

41“Although the [Vth Amendment was written against the background of the 
general warrants in England and the writs of assistance in the American colonies, [it] 
gives a protection wider than these abuses.” Nueslein v. D.C., supra note 40 at 692 
(Vinson, J.). Compare Camden County Beverage Co. v. Blair, 46 F.2d 648 (D.N.J. 
1930) and In re Strouse, 23 Fed. Cas. 261 (No. 13,548) (D. Nev. 1871) with 
Jones v. United States, 357 U.S. 493 (1958) and Love v. United States, 170 F.2d 32 
(4th Cir. 1948), cert. denied, 336 U.S. 912 (1949). 

42 Steele v. United States No. 1, 267 U.S. 498, 504 (1925); Dumbra v. United 
States, 268 U.S. 435, 439-41, 504 (1925). 


43 See, e.g., Gouled v. United States, 255 U.S. 298, 307 (1921); Steele v. United 
States No. 1, 267 U.S. 498, 502-04 (1925); Marron v. United States, 275 U.S. 
192, 196 (1927). 


44 Adams v. New York, 192 U.S. 585, 597 (1904); Weeks v. United States, 232 
U.S. 383 (1914); Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920); 
Zap v. United States, 328 U.S. 624 (1946) ; Wolf v. Colorado, 338 U.S. 25 (1949) ; 
Stefanelli v. Minard, 342 U.S. 117 (1951) ; Rea v. United States, 350 U.S. 214 (1956). 

Twenty states now exclude such evidence, California, Delaware, North Carolina 
and Texas having joined ranks with the sixteen states listed in Wolf, supra at 38. 

Two cases are instructive as to how far a state may go in searching and/or seizing 
without crossing the line beyond which due process considerations under the four- 
teenth amendment will exclude the evidence. Compare Irvine v. California, 347 U.S. 
128 (1954), with Breithaupt v. Abram, 352 U.S. 432 (1957). The line lies between 
W olf, supra and Rochin, supra note 40, and evidently closer to the latter. 

Not to be overlooked is the fact that the decision in Wolf, in cases involving fact 
situations more like it than Rochin, does not preclude all sanctions against arbitrary 
action by governmental authority. The effectiveness of other sanctions may be suspect, 
however. See the discussion pro and con in Wolf. Note also the suggestion in Irvine, 
supra, that the trial record be sent to the Justice Department, and the opposition to 
this by Justices Black and Douglas. As to the criminal and civil provisions of 18 
U.S.C. § 241, 242 and 42 U.S.C. § 1983, 1985, see Stefanelli v. Minard, supra and Rea 
v. United States, supra compare Bell v. Hood, 71 F. Supp. 813 (S.D. Calif. 1947) 
and Fraenkel, Search and Seizure Developments in Federal Law Since 1948, 41 Iowa 
L. Rev. 67, 82 (1955). Substantial damages were allowed in a case involving a rather 
aggravated illegal search and arrest. Bucher v. Krause, 200 F.2d 576 (7th Cir. 1952), 
cert. denied, 345 U.S. 997 (1953). 
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consistently have been held beyond the scope of the fourth amendment, 
on the ground that search and seizure cannot be construed to include 
hearing and sight.*® 

The fourteenth amendment, although not merely “shorthand” for the 
Bill of Rights,** does bring to bear on the states so much of the first 
eight amendments as is “basic to a free society” and “implicit in ‘the 
concept of ordered liberty.’ ” 47 

While, as stated above, the fourth amendment standing alone does not 
affect state action, it is clear that the core of the amendment is applied 
to the states through the due process clause of the fourteenth amend- 
ment.** It is “the knock at the door, whether by day or by night, as a 
prelude to a search, without authority of law but solely on the au- 
thority of the police” that is condemned.*® 

In recent years there has been no marked departure from previously 
settled principles. Instead, there is a tendency to fit newly arising fact 
situations into the preexisting pattern of earlier decisions.™ 


III. REGULATION OF HousING AND HEALTH IN THE PUBLIC INTEREST 


A. The Regulation of Housing 


“Rights of property, like all other social and conventional rights, 
are subject to reasonable limitations in their enjoyment.” *' Almost from 
the beginning of recorded history men have recognized the need for 
control in the vital area of housing.®* Men, attracted to the cities by the 


45 See, e.g., Olmstead v. United States, 277 U.S. 438 (1928); Goldman v. United 
States, 316 U.S. 129 (1942) ; On Lee v. United States, 343 U.S. 747 (1952). 

Such evidence is now inadmissible in federal courts by virtue of § 605 of the Federal 
Communications Act, 48 Stat. 1064, 1103 (1934), as amended, 47 U.S.C. § 605 (1952). 

The notion of retreat from the doctrine of Olmstead and On Lee in Irvine, which 
involved essentially an entry for eavesdropping purposes, and held such entry uncon- 
stitutional (but the evidence thereby obtained admissible, following Wolf) is dispelled 
by language in On Lee, supra at 753, where the Court states that cases involving 
unlawful seizure of tangible property “are inapposite . .. , at least where access 
to the listening post was not obtained by illegal methods.” 

46 Palko v. Connecticut, 302 U.S. 319 (1937); Adamson v. California, 332 U.S. 
46 (1947). 

‘ wi bol of the present Supreme Court feels otherwise. See Wolf v. Colorado, 
supra note 44, at 39, 40; Jurisdictional Statement for Appellant, Frank v. Maryland, 
359 U.S. 360 (1959). 

47 Wolf v. Colorado, supra note 44, at 27. 

48 See Wolf v. Colorado, supra note 44. 

49 Td. at 28. 

50 Fraenkel, Search and Seizure Developments in Federal Law since 1948, supra 
note 44. See also Fraenkel, Recent Developments in the Law of Search and Seizure, 13 
Minn. L. Rev. 1 (1928) ; Note, Concerning Searches and Seizures, 34 Harv. L. Rev. 
361 (1921). 

51 Holden v. Hardy, 169 U.S. 366, 392 (1898). 

52 Guandolo, Housing Codes in Urban Renewal, 25 Geo. Wash L. Rev. 1, 5 n& 
(1956). 
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industrial revolution, soon created the problems of urban blight and 
slums.** In America the legislative history of housing and sanitation regu- 
lations dates from 1647 with the enactment of a building code in New 
Amsterdam and sanitation regulations in Massachusetts. Between the 
time of this limited beginning and the end of the nineteenth century 
various building codes, fire ordinances and nuisance abatement regula- 
tions were enacted by many states and the larger cities."> At the close 
of the nineteenth century the need for national action in this area 
was recognized both in England® and in the United States.°*7 There was 
much activity in the work of improving substandard living conditions 
in the early years of this century, first in tenement house acts or codes,** 
and later in rather comprehensive housing codes.®® 

These early regulations led the way to similar regulations in other 
states and municipalities and gave considerable impetus to the plan of 
eliminating urban blight. During the depression, World War II and 
the years immediately thereafter, there was increased activity in this 
field, both by state legislatures® and by Congress.** As of August 1958, 


53 2 Hayes & Cote, History or Europe 234-35 (1949). 

54 Guandolo, supra note 52, at 5. 

55 Ibid. 

56 The first general housing act in England was the Housing of the Working 
Classes Act, 1890, 53, & 54 Vict. c. 70. This remained the principal statute until re- 
pealed and consolidated by the Housing Act of 1925, 15 & 16 Geo. 5 c. 14. This 
act was in turn repealed and replaced by the Housing Act of 1936, 26 Geo. 5 & 1 


Edw. 8 c. 51. This principal statute now governing housing is the Housing Act of 
1957, 5 & 6 Eliz. 2 c. 56. 19 Hatspury, Laws or ENGLAND 573-74 (3d ed. 1957). 


57 The first federal action was taken in 1892 when Congress approved a resolution 
authorizing the Commissioner of Labor “to make a full investigation relative to 
what is known as the slums of cities.” The investigation was to include all cities of 
over 200,000 inhabitants and was to relate to “the occupants, earnings, sanitary sur- 
roundings, and other essential facts necessary to show the conditions of such residents 
compared with residents of cities of similar size in other countries.” Resolution of 
July 20, 1892, 27 Stat. 399. 

58 Between 1895 and 1913 tenement housing laws were enacted in California, 
Indiana, Kentucky, Massachusetts, New Jersey, New York, Pennsylvania, and Wis- 
consin. Between 1905 and 1913 tenement housing codes were adopted in Baltimore, 
Boston, Chicago, Cincinnati, Detroit, Louisville, Milwaukee, New Orleans, Pitts- 
burgh, Providence, Seattle, Toledo, Washington, D. C., and perhaps others. VEILLER, 
A Mover Housinc Law, preface (2d ed. 1920). 

59 Subsequent to the publication of VEILLER, A Mover Housinc Law (1914) state 
laws based thereon were enacted in Iowa, Michigan and Minnesota and housing 
ordinances based thereon were adopted in Berkeley; Cleveland; Columbus, Ohio; 
Duluth; Grand Rapids; Lansing; Portland, Oregon; Salem, Oregon; St. Paul; and 
Syracuse. bid. 

60 A tabulation of state statutes pertaining to urban renewal indicates that some 
twenty states enacted original legislation in this field in the period 1934 through 1945, 
and that, of these, eighteen were enacted between 1941 and 1945, eleven in 1945 
alone. AMERICAN SOCIETY OF PLANNING OFFICIALS, URBAN REDEVELOPMENT LEGISLA- 
TION IN THE Unitep States (1945). 

61“ _ Title II of the National Industrial Recovery Act, [48 Stat. 200 (1933)] 
authorized the Federal Emergency Administration of Public Works to include low 
cost housing and slum clearance projects in a comprehensive program of public works. 
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all but eight states had statutes enabling public bodies to plan and spend 
for urban renewal.*? Congress launched the greatest attack on urban 
blight with the enactment of the Housing Act of 1949.% 


Individual housing codes necessarily reflect local housing conditions 
and capacity for improvement of substandard conditions. This gives 
rise to different standards in different codes, and quite possibly, to 
different enforcement powers and procedures. However, all housing 
codes have two main functions: “. . . to prescribe minimum standards 
of housing quality and to provide procedures and sanctions for their en- 
forcement.” * This follows from the fact that considerable pressure 
is exerted upon city governments to coordinate their renewal activities 
toward a single end® and hence, qualify for federal aid under the so- 
called “workable program” mandate set forth in the Housing Act of 
1949.6 Thus, the more comprehensive housing codes provide for a 
complete revision of prior municipal regulations concerning housing 
and health in order to fit these various regulations into an all-inclusive 
“workable program.” © 


Inspections of private dwellings are indispensable as a weapon in the 
battle against blight. Without inspections there is no practical way to 
determine where undesirable conditions exist, or whether such con- 
ditions may be erased by preventive, rather than condemnation, pro- 
cedures. Equally clear is the fact that inspection on complaint or notifica- 


The sum of $450,000,000 was appropriated for the federal slum clearance and public 
housing program under the Emergency Relief Appropriation Act of 1935 [49 Stat 
115 (1935)].” Guandolo, supra note 52, at 6. (Citations supplied.) 

For the reasons explained in the text accompaning note 72, infra, the Housing Act 
of 1937, 50 Stat. 888 (1937), 42 U.S.C. § 1401 (1952), effected a shift from 
direct federal slum clearance to federal aid for state and local activity. 

62 Note, 72 Harv. L. Rev. 504 n.9 (1959). 


63 63 Stat. 413 (1949), as amended, 42 U.S.C. § 1451 (1952), as amended, 42 U.S.C. 
§ 1451 (Supp. III, 1956). 


64 For a listing of current state urban renewal and housing regulations, see Guandolo, 
supra note 52, at apps. A and B pp. 50-52. 


65 HHFA, Provisions or Houstnc Copes 1n Various AMERICAN Cities 3 (Urban 
Renewal Bul. No. 3, 1956). 


66 Guandolo, supra note 52, at 11. (Author’s footnote omitted.) 
867 Note, supra note 62, at 509. 


68 63 Stat. 413 (1949), as amended, 42 U.S.C. § 1451 (1952), as amended, 42 
U.S.C. § 1451 (Supp. ITI, 1956). 

“The workable program requirement was recommended by the President’s Advisory 
Committee on Government Housing Policies and Programs, Report to the President 
(Dec. 1953) and by the President in his message to the House of Representatives, 
H.R. Doc. No. 306, 83rd Cong., 2d Sess. (1954), in which he stated at p. 2 that 
federal assistance is justified for communities which ‘face up to the problem of 
neighborhood decay and undertake long-range programs directed to its prevention.’ ” 
Guandolo, supra note 52, at 10 n.35. 


69 See Urie, Organization and Management for Urban Renewal, 39 Pustic MANAGE- 
MENT 102, 103 (1957). 
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tion of blighted condition is not alone sufficient.7° For various reasons 
neighbors and tenants may be slow to complain of an unsanitary condi- 
tion. Thus, both periodic inspections and inspections of specific dwellings 
called to the attention of the municipal authorities in one way or an- 
other have been recognized as a necessity. 


When an inspection uncovers below-standard conditions, various 
methods are made available by comprehensive housing codes to local 
authorities to compel compliance with such codes. Among these are: 
orders to make repair, orders to demolish, orders to vacate, placarding 
the building as dangerous, making repairs and imposing a lien therefor, 
and withholding permits, licenses or certificates. 

Vigorous enforcement of housing codes by the above methods neces- 
sarily created many enemies and such codes were attacked, at an early 
date on numerous constitutional grounds based on both the federal and 
state constitutions. 


The first extensive federal housing legislation, Title II of the National 
Industrial Recovery Act,"! was successfully challenged in a lower federal 
court in United States v. Certain Lands in Louisville.72 It was held that 
the federal government has no authority under the constitution to exercise 
the power of eminent domain for the purpose of constructing and sell- 
ing or renting houses under a low-cost housing and slum clearance proj- 
ect, and hence, that it could not for these purposes condemn property. 
The question of the federal power of eminent domain became moot 
with the enactment of the Housing Act of 19377* which effected a shift 
from direct federal slum clearance to federal aid for state and local 
activity. The constitutionality of the Housing Act of 1937 has been 
upheld as a valid exercise of the powers of Congress to provide for the 
general welfare.** The Housing Act of 1949," follows the pattern estab- 
lished in 1937. 


Legal attacks upon the enactment and enforcement of state and local 
housing regulations have also been made. These have been or could be 
based on the following theories: that housing codes create different re- 
quirements for different groups and, therefore, violate “equal protection” 


70 In New York City an inspection team carefully checked a fifteen square block area 
in which 567 violations had been reported by complaint. The survey “. . . revealed 
an actual total of 12,445 violations.” GRAND JuRY PRESENTMENT, In the Matter of 
the Investigation of the Enforcement of Any and All Laws Concerning Hazardous 
and Unsanitary Conditions in Dwellings, Kings County Court, New York, pt. 1, pp. 
6-8 (Jan. 28, 1953). 

71 49 Stat. 115 (1935). 

7278 F.2d 684 (6th Cir. 1935), petition for cert. dismissed, 297 U.S. 726 (1936). 

73 50 Stat. 888 (1937), 42 U.S.C. § 1401 (1952). 

74 Cleveland v. United States, 323 U.S. 329, 333 (1945). 

7 Supra note 63. 
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clauses;"* that since buildings in existence at the time of enactment of 
housing codes are subject to regulation thereby, such codes involve retro- 
active measures and are a denial of substantive due process; that such 
housing codes have rules and regulations which violate the requirement 
for procedural due process;’* that such housing codes provide for the 
taking of property without just compensation; that housing codes 
impair the obligations of contracts;* that state enabling statutes are 
unconstitutional as being unlawful delegations of legislative power;*! 
and finally, that the authorization of inspections of private dwellings 
without a warrant is a violation of the constitutional guarantees against 
unreasonable search and seizure. 

Generally, courts are reluctant to invalidate the enabling legislation 
of the states or to overturn the determinations of local authors of codes. 
Thus, in discussing judicial review of urban renewal legislation, it 
has been pointed out that: 


Courts have regarded not only the passage of enabling legisla- 
tion but also the approval of a plan and the administrative action 
taken thereunder as “legislative” action, and they have almost uni- 
formly exercised a very limited scrutiny of such action. Litigants 
have seldom urged successfully objections based upon the uncon- 


stitutionality of the enabling act, the failure of the plan to comply 
with statutory requirements, or of administrative action to comply 
with the plan.®? 


Thus, it seems that the courts have taken note of the vast extent of 
the urban blight problem and have created an almost conclusive presump- 


76 See, e.g., Krause v. Peoria Housing Authority, 370 Ill. 356, 19 N.E.2d 193 (1939) ; 
Housing Authority v. Dockweiler, 14 Cal. 2d 437, 94 P.2d 794 (1939). Cases are 
collected at 130 A.L.R. 1079 (1941). 

77 Note, Validity of New Building Regulations Applicable to Existing Structures, 
10 W. Res. L. Rev. 296 (1959). 

78 See Ryan v. Housing Authority, 125 N.J.L. 336, 15 A.2d 647 (1940). 

79 For a discussion of the problems of condemnation litigation see Note, supra note 
62 at 523. 

80 Note, supra note 77. 


81 See, e¢.g., State ex rel. Porterie v. Housing Authority, 190 La. 710, 182 So. 729 
(1938) ; Williamson v. Housing Authority, 186 Ga. 673, 199 S.E. 43 (1938). Cases are 
collected at 130 A.L.R. 1082 (1941). Some courts have invalidated vaguely defined 
delegation of power to local authorities as violative of state constitutions. Packer 
Collegiate Institute v. University of State of N.Y., 298 N.Y. 184, 81 N.E. 2d 80 
(1948) ; Richards v. City of Columbia, 227 S.E. 538, 88 S.E.2d 683 (1955). However, 
most states do not require a precisely defined standard to uphold a delegation. Petru- 
shansky v. State, 182 Md. 164, 32 A.2d 696 (1943); Len-Lew Realty v. Falsey, 141 
Conn. 524, 107 A.2d 403 (1954). 


82 Note, supra note 62, at 517. [Author’s footnotes omitted.] The authors point 
out at page 518 that the courts decide validity of renewal statutes in terms broader 
than the controversies before them, citing Berman v. Parker, 348 U.S. 26 (1954). 
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tion in favor of the validity of urban renewal legislation and regula- 
tions.®% 

Some cities, however, prescribe minimum standards of sanitation and 
housing quality and procedures and sanctions for their enforcement not 
in what is considered a comprehensive housing code, but in various 
ordinances or codes such as zoning, building, plumbing and electrical 
codes, and health regulations. Building codes, which, for the most part 
are applicable to new construction or major alteration, and zoning codes 
are beyond the scope of this note. Health codes, however, are con- 
sidered briefly, since they are of the utmost consequence to preservation 
of existing neighborhoods. Their strict enforcement insures a minimum 
standard of hygiene in existing dwellings, a standard which, if scrupu- 
lously maintained, would do much to avert the infectious spread of 
slums.*®* 


B. Regulation for the Health of the Community 


The health of the people has long been recognized to be of utmost im- 
portance to the community,* and it is well established that the protec- 
tion of the health of the people is one of the first duties of government.* 


The federal government, through the establishment of the Public 
Health Service, has carried on extensive activity in this field. Generally, 
however, federal action has taken the form of investigation, research, 
financing of studies, and coordination of state activity rather than en- 
forcement of specific health regulations.8* To the states, then, is left 
the responsibility of enacting comprehensive health codes, of providing 
for their enforcement by the establishment of state boards of health, 
and by delegating authority to municipal corporations.** The states have 
generally, while enacting specific regulations and providing for their en- 


83 In three states the enabling statutes have been held violative of state constitutions. 
Adams v. Housing Authority of Daytona Beach, 60 So. 2d 663 (Fla. 1952) ; Housing 
Authority of Atlanta v. Johnson, 209 Ga. 560, 74 S.E. 2d 891 (1953); Edens v. 
Columbia, 91 S.E. 2d 280 (S.C. 1956). 

84In a speech before the National Housing Policy conference, St. Louis, Mo., 
(1951), Rodney Lockwood, former president of the National Association of Home 
Builders, pointed out the importance of health and sanitation laws in slum clearance 
programs saying: “The community is responsible for the existence of slums. No slum 
can come into being today in most of the cities of America if the health and sanita- 
tion laws are enforced.” NationaL HoustnG Pottcy CoNFERENCE St. Lours, A RE- 
PORT TO THE Nation 39, 42 (1951). 

85 See, e.g., Holden v. Hardy, 169 U.S. 366 (1898); United States v. Lexington 
Mill & Elevator Co., 232 U.S. 399 (1914). 

86 Adams v. Milwaukee, 228 U.S. 572 (1913) ; California Reduction Co. v. Sanitary 
Reduction Works, 199 U.S. 306 (1905). 

87 For the general powers and duties of the Public Health Service see 42 U.S.C. 
§ 241 (1952). 

88 See 25 Am. Jur. Health § 4 (1940). 
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forcement, delegated authority to local boards of health or similar health 
authorities.*® It is now settled that the power to enact and enforce 
reasonable health regulations may lawfully be delegated by the legis- 
lature to municipal corporations.®° The regulations of these local health 
authorities and their enforcement are subject generally to the same con- 
stitutional objections set forth above with reference to comprehensive 
housing codes.*? 

While any detailed study of the numerous legal attacks on specific 
provisions of health codes is beyond the scope of this note, it may be 
said that the general judicial attitude seems to be that: 


Health regulations are of the utmost consequences to the general 
welfare; and if they are reasonable, impartial, and not against the 
general policy of the state, they must be submitted to by individuals 
for the good of the public . . . . Such regulations will be sustained 
if, upon a reasonable construction, there appears to be some sub- 
stantial reason why they will promote the public health and if 
they are reasonably adopted to or tend to accomplish the result 
sought.®? 


Thus it seems that every reasonable presumption should be made in 


favor of the validity of the action of health authorities.® 


IV. CoNSTITUTIONALITY OF INSPECTIONS WITHOUT WARRANTS: 
THE Case Law 


It appears that conflict was inevitable between constitutional pro- 
hibitions against unreasonable searches and the implementation of munici- 
pal codes dealing with urban decay. With the increased activity in the 
urban renewal field during the 1940’s, recognition began to spread that 
there were various undesirable features to having one’s neighborhood 
“renewed.” ** Correspondingly, resistance to such projects began to form. 


89 All of the states have delegated some or all of their public health powers to local 
authorities. Of these, however, all but two reserved the power to act in the event of 
inaction on the part of local health departments. Pusiic HEALTH Service, DEPART- 
MENT OF HEALTH, EDUCATION, AND WELFARE, STATE LAwWs GOVERNING LocaL HEALTH 
DEPARTMENTS 2-7 (Public Health Service Pub. No, 299, 1953). 

90 See Zucht v. King, 260 U.S. 174 (1922). 

91 The enforcement of quarantine regulations have given rise to the additional legal 
attack that such laws are unconstitutional on the theory that they burden interstate 
commerce. See Savage v. Jones, 225 U.S. 501 (1912); Compagnie Francaise de 
Navigation a Vapeur v. State Board of Health, 186 U.S. 380 (1902); Louisiana 
v. Texas, 176 U.S. 1 (1900). 

9225 Am. Jur. Health § 21 (1940). 

93 See Smith v. St. Louis & S.W. Ry., 181 U.S. 248 (1901). 

94 For a graphic account of the impact of a large urban renewal project on one 
neighborhood, and particularly the small businessman’s dilemma, see Hearings on 
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Although some cities had provided since early in the nation’s history 
for inspections without warrants,” no challenge of such inspections as 
violative of the search and seizure clauses of federal or state constitutions 
reached appellate courts until after World War II. 

Since that time, however, four cases have been decided; two at the 
level of the United States Supreme Court. A third is now pending 
before that body.**® Three of these cases have arisen since 1956. Con- 
siderable variation in authorizing ordinance has been involved, and the 
questions decided have given rise to, or left unanswered, other questions 
of equal importance, from the standpoint of an effective inspection system, 
to those decided. 

Therefore, it is necessary at this point to discuss these four decisions 
at some length; to evaluate them in light of one another; to emphasize 
the limits of their applicability; and to point out the issues which they 
suggest but leave unresolved. 


A. The Cases 


1. District of Columbia v. Little. Inspection laws fared poorly in 
the first litigation considering such laws in light of the fourth amend- 
ment. The majority of the court in District of Columbia v. Little 
affirmed the decision of the lower court®? which had reversed a con- 
viction for “hindering, obstructing and interfering with a health officer in 

rformance of his duty.” 

The authorization for the attempted inspection in this case,®® and the 
provision for penalties in the event of resistance on the part of a home 
owner or occupant’ were as follows: 


Urban Renewal Projects and Slum Clearance Before Subcommittee No. 2 of the 
— Committee on Small Businesses, House of Representatives, 84th Cong., 2d Sess. 
(1956). 

%5 The Baltimore provision dates, without substantial amendment, from 1801. 
BaLtimore, Mp., OrpINANcEs 1801-1802, No. 23, $ 6. 

95a District of Columbia v. Little, 339 U.S. 1 (1950); Frank v. Maryland, 359 
U.S. 360 (1959). 

%5b State v. Price, 168 Ohio St. 123, 151 N.E. 2d 523 (1958), prob. juris. noted sub 
nom., Eaton v. Price, 360 U.S. 246 (1959). 

96 178 F.2d 13 (D.C. Cir. 1949), aff'd on other grounds, 339 U.S. 1 (1950). 

97 Little v. District of Columbia, 62 A.2d 874 (D.C. Munic. Ct. App. 1948). 

98 Ibid. 

99 Commissioner’s Regulations Concerning the Use and Occupancy of Buildings 
and Grounds §§ 2, 10, promulgated April 22, 1897, amended July 28, 1922, pursuant 
to a joint resolution of Congress enacted February 26, 1892, Joint Resolutions to 
Regulate Licenses to Proprietors of theaters in the City of Washington, District of 
Columbia, and for other purposes. Joint Res. 4, 52d Cong., Ist Sess., 27 Stat. 394 
(1892), as amended, Joint Res. 7, 52d Cong., Ist Sess., 27 Stat. 394, 95 (1892). 

100 Commissioner’s Regulations Concerning the Use and Occupancy of Buildings 
and Grounds § 12, promulgated April 22, 1897, amended July 28, 1922, pursuant to 
a joint resolution of Congress enacted February 26, 1892, Joint Resolutions to Regulate 
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2. ... if, upon inspection by the Health Officer . . . it be ascer- 
tained that any such premises, or any part thereof, or any building, 

. . is not in such condition as herein required, the occupant or 
occupants of such premises or part, or the owner thereof, . . . 
shall be notified thereof and required to place the same in a clean 
and wholesome condition; and in case any person shall fail or neglect 
to place such premises or part in such condition within the time 
allowed by said notice, he shall be liable to the penalties hereinafter 
provided. 

10. That the Health Officer shall examine or cause to be examined 


any building supposed or reported to be in an unsanitary con- 
dition.... 


12. That any person violating, or aiding or abetting in violating, 
any of the provisions of these regulations, or interfering with or 
preventing any inspection authorized thereby, shall be deemed guilty 
of a misdemeanor, and shall, upon conviction . . . be punished by a 
fine of not less than $5 nor more than $45. 


The sequence of events leading to a conviction under these police 
regulations was to become, to some extent, typical of the situations which 
have been considered by the courts. 

A complaint was made to the Health Department that a multi-unit 
residential building belonging to Geraldine Little was unsanitary. An 
investigation of the premises was ordered and a uniform officer of the 
Health Department, accompanied by a uniformed policeman went to 
the door of the building during the daytime and requested permission to 
inspect the premises. An occupant of the building refused to admit the 
officers, on the ground that the owner, Mrs. Little, was absent. She 
was, in fact, across the street and immediately came to the building and 
joined in the conversation. The exact course of dealings from this point 


on was later disputed, but entry was denied and both owner and occupant 
were arrested.’ 


Despite a plea on behalf of the District of Columbia that inspections 
be sanctioned despite the fourth amendment, at least where “. . . there 
is probable cause to believe that there exists within the dwelling a 
violation of law or regulation designed to protect the health, safety or 
welfare of the public and provided the inspection is attempted under 
circumstances . . . which are not unreasonable,” 1? the majority of the 


Licenses to Proprietors of theaters in the City of Washington, District of Columbia, 
and for other purposes. Joint Res. 4, 52d Cong., Ist Sess., 27 Stat. 394 (1892), as 
amended, Joint Res. 7, 52d Cong., Ist Sess., 27 Stat. 394, 95 (1892). (Emphasis 
added.) 

101 Detailed statements of the facts appear in each of the opinions rendered in the 
litigation which followed, particularly in Little v. District of Columbia, supra note 97 


102 District of Columbia v. Little, supra note 96, at 15. 
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Court of Appeals concluded that the inspection could not be termed a 
“reasonable” search.1° 

The argument that only searches for evidence of crime fall within 
the bounds of the constitutional prohibition was dispensed with as 
“wholly without merit, preposterous in fact,” the court stating: 


The basic premise of the prohibition against searches was not 
protection against self-incrimination; it was the common-law right 
of a man to privacy in his home, . . . [this right] belonged to all 
men, not merely to criminals, real or suspected. So much is clear 
from any examination of history, whether slight or exhaustive. . . . 
To say that a man suspected of crime has a right to protection 
against search of his home without a warrant, but that a man not 
suspected of crime has no such protection, is a fantastic absurdity.1™ 


The court held further that no valid semantic or constitutional dis- 
tinction could be drawn between “inspection” and “search”, that 
presence or absence of a complaint was of no more import in civil than 
in criminal cases,’ and that lack of any statutory provision for obtaining 
a warrant in an inspection situation was a legislative problem, not a 
judicial one.1°* 

An able dissent, and one which presaged the view to be taken in later 
cases in this area was written by District Judge Holtzoff, sitting by 
designation. After carefully reviewing the pertinent case law, he alluded 
to the utter lack of any federal legislation providing for warrants in other 
than criminal cases. Of course the absence of such provisions could 
not be determinative of the constitutional issue involved, but the absence 
of any provision was viewed as a factor tending to show the general 
acceptance of the “reasonableness” of inspections without a warrant. He 
concluded “that the fourth amendment relates only to searches and 
seizures in connection with criminal prosecutions or enforcement of 
penalties, and does not affect inspections conducted in the course of 
the administration of statutes and regulations intended to promote public 
health or public safety.” 2°* 

The Supreme Court,’ on certiorari, avoided the question of con- 
stitutionality, and affirmed on the ground that mere refusal to open the 
door to a building did not “hinder” an inspector within the meaning of 


103 Jd. at 16. 

104 Jd. at 16, 17. 

105 Jd. at 18. 

106 Ibid. 

107 Td. at 20. 

108 Jd, at 25. 

109 District of Columbia v. Little, 339 U.S. 1 (1950). 
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the applicable District of Columbia regulation. The court noted, in 
passing, that no limitation as to time of inspection appeared in the regula- 
tion, citing two similar provisions'’® which did include such a limita- 
tion, but stated that “petitioner admits that a requirement of ‘reasonable- 
ness’ should be read into it.” 114 


Two Justices dissented briefly, being of the opinion that the acts 
charged did constitute a “hinderance” of the inspector and that the 
“duties which the inspector was seeking to perform . . . were of such a 
reasonable, general, routine, accepted and important character, in the 
protection of the public health and safety, that they were being per- 
formed lawfully without such a search warrant as is required by the 
fourth amendment.” 12 


This decision generally concluded the litigation both in this case'* 
and in the area of conflict between municipal inspections and the fourth 
amendment, until 1956.1!4 


2. Givner v. State. The second case to be discussed here involved 
facts closely similar to those in Little, but in Givner v. State’ the right 
of entry for health and other public welfare purposes was held not 
violative of either the federal constitution or the Maryland equivalent'® 
of the fourth amendment. 


The particular ordinance’? drawn in issue is set forth below. It was 
part of an article entitled “Health” which includes an ordinance™® estab- 
lishing a “Housing Bureau” of the Baltimore Health Department. The 
preamble’!® of this latter ordinance sets forth at length the reasons for 
and objective of the so-called “Baltimore Plan” to fight residential blight, 
an element of urban decay.'”° 


110 Act of May 1, 1906, § 10, 34 Stat. 159; Act of June 25, 1936, § 10, 49 Stat. 1919. 

111 District of Columbia v. Little, supra note 109, at 6 n.7. 

112 Jd. at 7. 

113 Before the litigation had ended, the house in question again attracted public at- 
tention. Fire (of cause unknown) destroyed the house and infant daughter of Geral- 
dine Little in August 1949. For accounts see the Evening Star, Washington, D.C., 
Aug. 6, 1949, § A, p. 20, col. 1; id., Aug. 7, 1949, § A, p. 7, col. 7. 

114Tn the intervening period, one court noted, by way of obiter dictum, that an 
attack on the constitutionality of that part of a city ordinance relating to inspections 
would be of doubtful validity. Richards v. City of Columbia, 227 S.C. 538, 88 S.E.2d 
683 (1955). 

115 210 Md. 484, 124 A.2d 764 (1956). 

116 Mp. Const., DECLARATION oF RIGHTs, art. 26. This provision, formerly article 
23, has been held to be in pari materia with the fourth amendment. E.g., Blum v. 
State, 94 Md. 375, 51 Atl. 26 (1902) ; Bass v. State, 182 Md. 496, 35 A.2d 155 (1943). 

117 BattimoreE, Mp., Cone art. 12, § 120 (1950). 

118 Battrmore, Mp., OrpINANCE 1943 (1950). 

119 [bid. 

120 The preamble may be found, in pertinent part, in Givner v. State, supra note 
115, at 500, 124 A.2d at 773. 
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Whenever the Commissioner of Health shall have cause to suspect 
that a nuisance exists in any house, cellar or enclosure, he may de- 
mand entry therein in the day time, and if the owner or occupier 
shall refuse or delay to open the same and admit a free examination, 


he shall forfeit and pay for each such refusal the sum of Twenty 
Dollars. 


A health inspector, a building inspector,’*! a fire inspector’? and a 
uniformed policeman assigned to the Health Department, went to a 
building owned by Givner in the morning during daylight hours. These 
municipal officers were apparently not acting on any complaint made to 
their departments, but were merely seeking to make a routine inspection 
pursuant to their duties. Cause to suspect that a nuisance existed was 
based on the generally deteriorated condition of the building and the 
large rat population in the neighborhood. Tenants of Givner per- 
mitted entry into portions of the building which they occupied, but 
Givner himself denied access to the portion of the building in which 
he lived.123 

Givner was, in due course, convicted’* of violating the ordinances, 
and appealed to the Maryland Court of Appeals. 

That court, placing particular emphasis on the conditions of both the 
building and the area, and on the preamble to the health ordinance in 
question, found the inspection not to be unreasonable, stating: 


[T]hese inspections are of a routine nature, are to be made at 
reasonable hours and are primarily for protective, not punitive 


purposes . . . [as such] they do not involve any violation of the 
Founteenth Amendment.?*® 


The court relied heavily on the dissenting opinion of Judge Holtzoff 
in Little,2* and on the Wolf!?" doctrine and stated further: 


Few rights are absolute and certainly it is not a new problem 





121 Proceeding under BALTIMORE, Mp., Cope art. 5, § 120, c. 12, 1202 (1950). This 
ordinance is similar to the one printed above, with an additional requirement of ex- 
hibition of credentials or other proof of identity, if necessary, and a provision for 
emergency entry at any time, if necessary. 

122 BattrmorE, Mp., Cope art. 9, § 26 c (1950), authorizes inspections by five 
inspectors “when in uniform and exhibiting the proper credentials or proof of identity, 
if necessary ... at any time during business or operating hours . . . . or at any time 
in emergency conditions.” 

123 Givner v. State, supra note 115, at 489, 124 A.2d at 766. 

124 The sentence, a fine of $50, was suspended. 

125 Givner v. State, supra note 115, at 505, 124 A.2d at 775. 

126 Supra note 96. 


127 338 U.S. 25 (1949). 
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in constitutional law to try to fit together and accommodate rights 
which may conflict . . . . Here the problem is one of personal 
privacy as against the protection of the public health and safety.1* 


The proposition thus established, which permitted inspection without 
the authority of a warrant on the part of various municipal officials, at 
least where such inspections were routine, at a reasonable hour, and in 
areas and/or buildings in a state of general disrepair and unsanitary con- 
dition, was soon to be accepted elsewhere.!”° 

3. Frank v. Maryland. The Baltimore Code provision’®® for inspec- 
tions of private dwellings by health authorities again was tested against the 
mandates of the fourth and fourteenth amendments, this time in the 
United States Supreme Court, in Frank v. Maryland.'** 

There can be little doubt of “cause to suspect that a nuisance exists” 
in the inspection attempted in this case. An investigation of the exterior 
of the house prior to seeking entry showed that the house was in an 
“extreme state of decay,” and that nearby was a large pile of “rodent 
feces mixed with straw and trash and debris.” 1% The inspector was 
looking for the source of rats which infested the neighborhood. 

Frank denied a request for entry in mid-afternoon. There was no 
complaint specifically regarding his house, although a complaint reporting 
rats in the basement of a nearby house had been filed.*** 

Arrest and conviction for denying entry soon followed. Frank ap- 
pealed to the Baltimore Criminal Court, where, in a de novo proceeding, 
the conviction was affirmed. The Maryland Court of Appeals denied 
certiorari.14 

On appeal,’®* the Supreme Court affirmed by a divided court. Mr. 
Justice Frankfurter, speaking for the majority, carefully reviewed the 
history of the search and seizure provisions of the federal and many 
state constitutions. He concluded that both in that context and in present 
day needs and acceptance, the prohibitions of the Constitution do not 


128 Givner v. State, supra note 115, at 503, 124 A.2d at 774. 

129 Givner had formerly brought suit for a declaratory judgment in regard to in- 
spections of his property. The bill was dismissed on formal grounds, one of which 
was failure to join the state, an interested party. Givner v. Cohen, 208 Md. 23, 116 
A.2d 357 (1955). 

130 BaLtTrmoreE, Mp., Cove, supra note 117 and accompanying text. 

131 359 U.S. 360 (1959). 

132 Frank v. Maryland, 359 U.S. 360, 361 (1959). 

133 Jbid. 

134 Neither appellate proceeding produced any opinion. Givner v. State, supra note 
i _ treated as controlling. Brief of Appellant, Frank v. Maryland, 359 U.S. 360 
(1959). 

135 The advance sheets of Lawyer’s Edition, 3 L. Ed. 2d 877, treats this as a 
certiorari proceeding. The case reached the Supreme Court on appeal under 62 
Stat. 929 (1948), 28 U.S.C. § 1257 (2) (1952). 
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affect reasonable searches for non-criminal purposes.4*¢ A suggestion 
that a search warrant might be required, with less rigorous requirements 
of probable cause than that found in criminal cases, was refuted: 


That there is ‘a total unlikeliness’ between ‘official acts and 
proceedings,’ . . . for which the legal protection of privacy requires 
a search warrant under the Fourteenth Amendment, and the situa- 
tion now under consideration is laid bare by the suggestion that 
the kind of an inspection by a health official with which we are 
concerned may be satisfied by what is, in effect, a synthetic 
search warrant, an authorization ‘for periodic inspection.’ If a 
search warrant be constitutionally required, the requirement cannot 


be flexibly interpreted to dispense with the rigorous constitutional 
restrictions for its issue.137 


Mr. Justice Whittaker concurred, stating that he understood the 
majority opinion to adhere to the principle that “the core of the Fourth 
Amendment . . . applies to the States through the Due Process Clause 
of the Fourteenth Amendment.” * He further made it clear that he 
concurred only upon being convinced that the inspection, attempted 
during the daytime, had for its sole purpose the discovery of “the habitat 
of disease-carrying rodents known to be somewhere in the immediate 
area” and that, as such, the inspection was not an “unreasonable” search.1* 

Four justices dissented in an opinion by Mr. Justice Douglas. The 
dissenters interpreted history as showing that more than searches for 
evidence was intended to be proscribed by the framers of the federal 
and state constitutions.’*° It was noted that in England, “a nation no less 
mindful of public health than we, and keenly conscious of civil liberties,” 
a search warrant is needed where entry is denied a health officer.1** 

Significantly, the very justices who favored a strict reading of the 
fourth amendment so as to require a search warrant in this type of case, 


136 Frank v. Maryland, 359 U.S. 360, 365-66 (1959). 
187 Id. at 372. 

138 Jd. at 373. 

139 [bid. 

140 Frank v. Maryland, supra note 136, at 376-81. 


141 Jd. at 384. However it has been stated with regard to inspections by English 
health officers that “prior to the passing of the Public Health Act, 1936, (26 Geo. 
5 & 1 Edw. 8, c. 49) power of entry was given for a great variety of purposes by 
provisions scattered throughout public health legislation. In general these were 
framed on two different principles: one provided a direct right of entry for members 
and certain officers of local authorities, with a penalty on the occupant if admission 
were refused; the other provided a right of entry qualified by a provision that in the 
event of admission being refused, application should be made to a justice or court of 
summary jurisdiction for an ‘Order of Admission.’ Refusal to obey this order con- 
stituted an offence.” Cray, THE SANITARY INSPECTOR’s HANDBOOK 27-29 (Sth ed. 
1942). (Parenthetical matter and emphasis added.) 
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favored a relaxation of the requirements of such a warrant. Noting the 
abundance of evidence that a nuisance existed in the facts before the 
court, the dissent stated: 


This is not to suggest that a health official need show the same 
kind of proof to a magistrate to obtain a warrant as one must who 
would search for the fruits or instrumentalities of crime. Where 
considerations of health and safety are involved, the facts that 
would justify an inference of “probable cause” to make an inspec- 
tion are clearly different from those that would justify such an 
inference where a criminal investigation has been undertaken .. . . 
The passage of a certain period without inspection might of itself 
be sufficient in a given situation . . . . The test of ‘probable cause’ 
required by the Fourth Amendment can take into account the nature 
of the search that is being sought.4? 


The question raised by this division of the court on the necessity of 
a warrant and the rigidity of the formal requirements for issuance of 
a warrant if necessary is obvious. Should the members of the court be 
realigned on a subsequent case reaching it, and majority of the view that 
a warrant is necessary, what will be the meaning of “probable cause” 


for its issuance? This question must remain the subject of conjecture 
unless and until such a relignment occurs. The first opportunity for such 
realignment will be the decision at an early date of the next case to be 
discussed. 


4. State v. Price. Dayton, Ohio, is another locality where the public 
need for efficient inspection programs as an implement in the battle 
against urban blight and the individual right of privacy have come into 
conflict. In State v. Price'® the public need, again, has been held to over- 
balance individual rights. 


Several significant facts should be noted with regard to this case. 
There was no complaint involved but instead, the entire neighborhood 
was being investigated and inspected.'** The house was a private resi- 


142 359 U.S. 360, 383 (1959). 


143 168 Ohio St. 123, 151 N.E.2d 523 (1958), prob. juris. noted sub nom., Eaton v. 
Price, 360 U.S. 246 (1959). The problem of a proper caption for this case, and 
the confusion attendant to its misappellation is almost as vexing as the constitutional 
issues with which it deals. The case, a habeas corpus proceeding, should have been 
captioned “In the Matter of the Petition for Writ of Habeas Corpus by (the aggrieved 
party).” State ex rel Smilack v. Bushong, 93 Ohio App. 201, 112 N.E.2d 675 (1952), 
aff'd, 159 Ohio St. 259, 111 N.E.2d 918 (1953). It is captioned, instead, “The State 
ex rel. Eaton v. Price.” Eaton was the attorney for Taylor, the jailed homeowner ; 
Price was the Chief of Police of Dayton, Ohio. The term “relator” in the Ohio 
decisions refers to Taylor. 


144 State v. Price, 105 Ohio App. 376, 152 N.E.2d 776 (1957). 





EDITORIAL NOTE 443 


dence.'*° At the time in question, the house was in “good, clean, safe and 
sanitary condition.” 14¢ 


This type of inspection, in areas where there is no apparent imminent 
danger of residential decay, is an integral part of a comprehensive urban 
renewal project.'*7 Apparently recognizing this fact, although not clearly 
articulating it, the Ohio Court of Appeals'*® and Supreme Court'*® have 
upheld such an inspection in the face of a challenge on the ground of 
unconstitutionality as an unreasonable search. 


The particular municipal ordinance! which gave rise to the attempted 
inspection here, reads in pertinent part as follows: 


The Housing Inspector is hereby authorized and directed to 
make inspections to determine the condition of .. . premises. . . 
in order that he may perform his duty of safeguarding the health and 
safety of the occupants of dwellings and of the general public. 
For the purpose of making such inspections and upon showing 
proper identification . .. [he] is hereby authorized to enter, examine, 
and survey at any reasonable hour all . . . premises.1>1 


The owner, occupant, or person in charge of such premises is re- 
quired to give free access thereto at any reasonable hour.’*? No re- 
quirement of “probable cause” or “reason to suspect that a nuisance exists” 
is made. 


The ordinance further provides well-defined procedures to be followed 
in the event that inspection discloses non-compliance with health and 
housing regulations.’** A reinspection is required before failure to comply 
can be charged or vacation of premises, etc., ordered. Fully opportunity 
for hearing is provided.’** 


145 [bid. 

146 bid. 

147 See text accompanying notes 4 and 60, supra. 

148 State v. Price, supra note 144. 

149 State v. Price, supra note 143. 

150 Dayton, Ouro, Cope or GENERAL OrpINANCES § 806-30, a part of ordinance 
No. 18099 (Nov. 1954). Section 806-83 of this code fixes the penalty for violation 
of any provisions of the ordinance. The preamble sets forth at length the conditions 


which “constitute a hazard and menace to the health, safety, morals and welfare of 
the . . . people of the city of Dayton.” 


151 Dayton, Ou10, Cope oF GENERAL ORDINANCES, a part of ordinance No. 18099 
(Nov. 1954). 

152 [bid. 

153 Dayton, OuI0, Cope or GENERAL ORDINANCES §§ 806-31, 806-32, 806-34, a part 
of ordinance No, 18099 (Nov. 1954). These provisions are reproduced in State v. 
Price, supra note 143, at 127, 151 N.E.2d at 526. 

154 [bid. 
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The holding of the Ohio Supreme Court that no constitutional pro- 
visions prohibiting unreasonable searches is violated by this ordinance 
appears, at least superficially, to be in full accord with the holdings in 
Givner and Frank. The litigation in this case has not closed. 


Appellate review was sought in the United States Supreme Court. 
Because of the similarity of the “facts in this case at bar” and Frank v. 
Maryland, and because the “same constitutional questions were in- 
volved,” *°* the case was held pending the decision in Frank. Thereafter, 
the four dissenters in Frank voted to note probable jurisdiction.°7 Mr. 
Justice Stewart, whose father is a member of the Ohio Supreme Court, 
abstained. The remaining four members of the majority in Frank took 
issue with what was termed “manifest disrespect by the Court for its 
own process to indicate its willingness to create an opportunity to over- 
rule a case decided only a fortnight ago.” 15° Mr. Justice Clark con- 
sidered the cases to be “on all fours” save for a difference in the size of 
fine provided.'*® 


The absence of Mr. Justice Stewart will leave the court in a four-to- 
four division unless some realignment of justices occurs. It is difficult 
to predict whether such a realignment will occur. It may be stated, 


however, that if it should, and should this case be distinguished from 
Frank, rather than the latter being overruled, there would result neces- 
sarily a need for case by case determination of what is reasonable and 
what is unreasonable in these searches just as has been necessary in 
situations involving searches for evidence of crime. A four-to-four split, 
of course, will constitute an affirmance of the lower court. 


155 168 Ohio St. at 137, 151 N.E. 2d at 532. 


156 Jurisdictional Statement of Appellant, Eaton v. Price (no. 699), prob. juris. 
noted, 360 U.S. 246 (1959). 


157 Eaton v. Price, 360 U.S. 246, 248 (1959). 
158 Id. at 248-49. 


159 Jd. at 249. It is believed that several significant distinctions between this case 
and Frank can be pointed out, as noted above. The Frank house was in a disreputable 
condition. The Taylor house was in a clean, safe, healthful state. Rats infested the 
Frank neighborhood. Apparently no such condition existed in the Taylor neighbor- 
hood. The inspection of the Taylor house was of a purely periodic nature. Whether 
these differences are sufficient to support a different rule may be debatable. Compare 
the concurring opinion of Mr. Justice Whittaker in Frank v. Maryland, 359 U.S. 
360 (1959) with the language in 360 U.S. 246 at 248 (“We deem the decision in the 
Maryland case to be completely controlling upon the Ohio decision.” ) 


160 The final appellate decision in Ohio evoked considerable comment in the form of 
case notes. For the more helpful of these, see 20 Onto Sr. L. J. 165 (1959); 10 


W. Res. L. Rev. 304 (1959). For a critical comment see 10 Hastines L, J. 430 
(1959). 
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B. Distinguishing Characteristics of the Cases 


Although, in general, the distinguishing factors of the various cases 
have been indicated as each case was discussed above, it is considered 
advisable that at this point a brief summary of such distinctions be given. 
This should prove helpful both as an aid in evaluating the existing codes 
discussed below, and in emphasizing the need for and propriety of the 
suggestions for modification of such codes made thereafter. Finally, this 
summary should serve to indicate the variety of types of inspections 
which may be undertaken as an integral part of a comprehensive urban 
renewal project. 

The authorization involved in Little directed inspections of “any build- 
ing supposed or reported to be in an unsanitary condition.”4* The in- 
vestigation actually undertaken was the result of a complaint. The in- 
spection was in the daytime, although not so restricted by authorizing 
regulation. 

In Givner, there was no complaint, although ample grounds existed for 
cause to suspect an unsanitary condition. Such grounds were required 
by the ordinance. The attempted investigation was, and was required 
to be, in the daytime. Particular emphasis was placed by the court on the 
preamble to the ordinance. 


Frank arose under the same ordinance as Givner. There was no specific 
complaint, although conditions in the neighborhood had been com- 
plained of. The condition of the house was deplorable. The incident 
at issue took place in midafternoon. 


Finally, in State v. Price, there was no complaint or reason to suspect 
any unsanitary condition, but rather, the inspection was of a periodic 
nature. Such inspections, at a reasonable hour, were authorized by ordi- 
nance. The ordinance was quite specific in providing for re-inspection 
before prosecution, and affording full opportunity for hearing. The 
preamble to the ordinance was again noted by the court. 


C. The Issues and Their Resolution 


In light of the presently existing body of case law, slight though it is, 
several issues which may arise in situations involving urban renewal 
inspections seem firmly resolved. 


First, it seems quite clear that, absent some overriding emergency, such 


160a Commissioner’s Regulations Concerning the Use and Occupancy of Buildings 
and Grounds § 10, promulgated April 22, 1897, amended July 28, 1922, pursuant to a 
joint resolution of Congress enacted February 26, 1892, Joint Resolutions to Regulate 
Licenses to Proprietors of theaters in the City of Washington, District of Columbia, 
and for other purposes. Joint Res. 4, 52d Cong., Ist Sess., 27 Stat. 394 (1892), as 
amended, Joint Res. 7, 52d Cong., Ist Sess., 27 Stat. 394, 95 (1892). 
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inspections must be in the daytime,'® and it may be inferred that the 
time chosen should not be peculiarly inconvenient to the owner or oc- 
cupant of the house.'®? Second, it should be equally clear that if the 
underlying or sole purpose of the inspection is to gather evidence of a 
violation for criminal proceedings, a warrant must be obtained.'®* The 
inspection may be the result of a complaint, other cause to suspect an 
unsanitary condition, or may be merely periodic.’** Lastly, several of 
the courts which have thus far been called upon to consider these ques- 
tions have noted approvingly the governmental finding of fact set forth 
in the enabling ordinance, as evidence of the serious nature of the public 
need for community improvement.!® 


Still other questions remain unanswered. In many localities rein- 
spections for essentially the same purpose as the first inspection are 
common. Thus a neighborhood may be surveyed cursorily for the pur- 
pose of obtaining a general picture of existing conditions. This brief 
check may uncover a need for an immediate reinspection with careful 
investigation of the interior of each house. No case has yet dealt with 
such a situation, but it is submitted that no different rule need obtain here, 


unless such reinspections were repeated to the extent of becoming unduly 
worrisome. 


Similarly, special purpose inspections may be called for in some circum- 
stances which fall short of actual emergency conditions. For example, 
the collapse of or a serious fire in a building in a neighborhood having 
other buildings of similar age or construction may lead to community 
agitation for immediate inspection of all nearby buildings for a particular 
defect or defects. If the same considerations for reasonableness are main- 


161 See Givner v. State supra note 115, at 505, 124 A.2d at 775. Of course, circum- 
stances may occur when night inspections would be advisable or even a necessity. 
For example, but not exclusively, a home owner may request that the inspection be 
made at night, since he is not available to accompany the inspector during daylight 
hours. However, the chief concern herein is where the owner or occupant is not co- 
operative. 


162 No case has specifically dealt with this point. However, it seems probable that 
the courts would be slow to convict a homeowner who refused entry when interrupted 
in his bath or when a member of the family was ill. 


163 Thus, for example, if a second inspection as provided for in the Dayton Cops, 
supra note 150 is undertaken, a warrant would seem necessary were entry denied. 

In this regard, note the argument made by appellant in Frank that, in effect, the 
first inspection is a search for criminal evidence, since testimony of this inspection, its 
findings, the compliance order, and non-compliance create a prima facie case of 
ordinance violation. Brief for Appellant, p. 24, 25, Frank v. Maryland, 359 U.S. 360 
(1959) petition for rehearing denied, 360 U.S. 914 (1959). The majority summarily 
disposed of this argument. 


164 Inspections of a purely periodic nature, such as involved in State v. Price, 
supra note 144, have been yet received the official blessing of the United States Su- 
preme Court. 


165 F..g., Givner v. State, supra note 115. 
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tained, there would appear to be no reason why the rule of the cases dis- 
cussed above should not hold true here. 


V. Tue NECESSITY OF AND A GUIDE FOR THE MODIFICATION OF 
INSPECTION PROVISIONS 


The substance of this note up to this point has been a general develop- 
ment of the legal and sociological state of inspections by municipal 
officers of private dwellings in furtherance of urban renewal programs. 
Mention has been made of the severity of urban blight and decay as a 
problem facing most cities today. The solution to this problem, com- 
prehensive urban renewal projects including both checking and re- 
versing the spread of blight, has been pointed out. It has been indicated 
that inspection of private dwellings is an integral part of such projects. 
Brief statements of search and seizure law and the general scope of hous- 
ing and health regulation by municipal authorities have been made, 
largely for contextual reference. The four cases, which have specifically 
dealt with the balancing of the constitutional prohibition of unreasonable 
searches against the public need for inspections have been closely ex- 
amined, and their similarities and dissimilarities pointed out. 


In an effort to determine the breadth of the powers of entry conferred 
upon health authorities by local health or housing ordinances, fifty such 
ordinances, taken at random, were studied.1® Since health authorities 
necessarily rely on the voluntary cooperation of every citizen of a com- 
munity in achieving their goals,’® it is surprising that most of the ordi- 
nances permitting or requiring inspections have provisions for pro- 
cedures which dangerously approach the brink of unconstitutionality; 
some, in fact, are broad enough to permit administrative action going 
even further. Although there is a great variance in the powers of entry 
granted to health officers by the various codes, the majority fail to ex- 
pressly limit the inspector even to the minimum safeguards prescribed 
by recent case law. 

Most codes authorize inspections only “at reasonable times,” #*° how- 


166 The cities whose ordinances were surveyed are: Augusta, Ga.; Akron, Ohio; 
Atlanta, Ga.; Baltimore, Md.; Belle Glade, ig Birmingham, Ala.; Bradenton, Fla.; 
Bridgeport, Conn.; Brockton, Mass.; Camden, S. C.; Canton, Ohio; Columbus, Se4 
Columbia, S. C.; Chicago, Ill.; Dayton, Ohio; E. Chicago, Ind. ; Englewood, N. J.; 
Myers, Fla.; Fredericksburg, Va.; Front Royal, Va.; Gary, Ind.; Greely, Gin " 
Greenwood, S. C.; Hartsville, S. om Huntington, W. Va.; Indianapolis, Ind.; Jack- 
sonville, Fla. ; Kansas City, Kan.; Las Vegas, Nev.; Meriden, Conn. ; Miami, Fila. ; 
Milwaukee, Wis.; New Orleans, La.; Newport, R. I.; "Newport News, Va.; New York, 
N. Y.; Norfolk, Va.; Opelika, Ala.; Richmond, Va.; Roanoke, Va.; St. Louis, Mo. ; 
San Francisco, Calif. ; South Bend, Ind. ; Springfield, Mass. ; Springfield, N. J: 
Tacoma, Wash. ; Tampa, Fla.; Texas City, Tex.; Washington, D. C.; Youngstown, 
Ohio. 

167 Note, 72 Harv. L. Rev. 504, 540 (1959). 


168 F.g., BRIDGEPORT, CONN., ORDINANCES § 258 (1939); Dayton, Onto, Cope oF 
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ever, quite a few are silent as to the time of inspections. While the 
daytime could well be considered the only reasonable time for an in- 
spection, only one code studied requires that inspections be made “in 
the daytime.” 17° One code authorizes inspections “at all times”;!™ an- 
other, “at any time.” 17? A few of the codes authorize inspections only 
if the director of public health has cause to believe that a contagious or 
infectious disease or a nuisance likely to endanger the public health, 
exists.7* A great majority of the codes require no such belief. Some of 
the codes make periodic inspections, if deemed necessary, a duty of 
the health officer.‘ All of the codes authorizing inspections make a 
refusal on the part of the owner or occupant to permit entry a misde- 
meanor, subject to fine or imprisonment or both. 


Of the nineteen codes which do not specifically authorize inspections, 
as such, many imply the authority by generally granting the power to 
enforce sanitation regulations, or by speaking of conditions “found” on 
private property.’”° All of the codes make interference with health au- 
thorities a misdemeanor. 


Only one code studied had any limitation to the effect that “such 
entries shall be made in such manner as to cause the least possible in- 
convenience to the persons in possession.” 17° 


The need seems obvious for a close examination of all existing local 
ordinances (and, where applicable, state legislation). To continue opera- 
tion of urban renewal programs under the authorizations available at 
present in many cities is to invite costly litigation, community opposition 


GENERAL ORDINANCES § 806-30 (1954); MeERmpEN, Conn., Cope ch. 11, § 3 (1950) ; 
SPRINGFIELD, Mass., Cope ch. 12, § 4 (1956); Tacoma, Wasu., OrrictaL Cope 
§ 21-4 (1953). 

Inspections only at “reasonable times” are authorized by both of the model housing 
laws studied. VeEILLER, A Mopet Housinc Law § 156 (2d ed. 1920); AMERICAN 
Pustic HEALTH AssocraTIon, A Proposep Housine Orpinances § 2 (1952). 

169 E.g., BIRMINGHAM, ALA., Cove § 972 (1917) ; INDIANAPOLIS, InD., Cope HEALTH 
§ 714 (1917) : NEw ORLEANS, La., Cope HEALTH S 48-8 (1956) ; SouTH Benp, IND., 
Cope ch. 13, $5 (1949). 

Perhaps Mot reasonable times” would be read into such codes by the courts. See 
District of Columbia v. Little, 339 U.S. 1, 6n. 7 (1950). 

170 BattrmorE, Mp., Cope art. 12 § 120 (1950). This section is set forth above. 
See text accompanying note 117 supra. 


171 New York, N.Y., CHARTER § 494 (1938). 
172 JACKSONVILLE, FLA., ORDINANCE Cone § 21-2 (1953). 
173 E.g., CANTON, OuI0, Cove § 569 (1950). 


174 E.g., FREDERICKSBURG, VA., Cope § 15-32 (1952); Harrsvittz, S.C., Cope 
§ 13-4 (1952) ; Newport News, Va., Cope § 20-12 (1950). The Veiller model code, 
supra note 168, provides for the inspection of every multiple dwelling at least once a 
year, and all other dwellings as frequently as may be necessary. 


om E.g., GREENwoop, S.C., Cope § 13-14 (1952) ; Bette Grape, Fra., Cove § 2-21 
(1952). 


176 Co_umata, S. C., Cope § 4 (1954). 
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to the program, and consequent disruption of the effort for neighborhood 
improvement. 

As an aid to such an examination, and as a guide to code revision or 
redrafting where found necessary, various suggestions, both general and 
specific, are made below. Peculiar local situations should be noted when 
considering these suggestions. 

At the outset, it must be noted that case law quite often defines only 
constitutional minimums. The very nature of a decision such as Frank 
v. Maryland‘** serves to indicate that the ordinance and administrative 
action involved approach closely the constitutional limit beyond which 
a judicial negative might be forthcoming. Various factors may indicate 
that a given governmental function should provide more recognition of 
individual rights than what has been held to be the minimum recognition 
permissible. 

Three reasons for incorporating safeguards of private rights into urban 
renewal codes, over and above those found in inspection ordinances 
judicially considered to date, immediately suggest themselves. The first 
two of these reasons are founded on a practical desire for efficient, un- 
encumbered administration of the program. It is almost indispensable to 
have public support for any urban renewal project.'* Therefore, it is 
advisable to tend, within the limits of practicability, towards recognition 
of private convenience and desires. Similarly, as there is little guarantee 
that a particular court will not take a somewhat stricter view of the 
meaning of “reasonable,” and thus require greater concern for personal 
privacy and convenience in an ordinance drawn in issue, some “safety 
margin” may be desirable. Finally, and of equal importance, the public 
will, as expressed by its political bodies, may simply wish to circumscribe 
the discretion of the inspector more carefully than may be required by 
constitutional mandate, in an effort to protect individual freedom and 
privacy from disturbing interruption for reasons and at times constitu- 
tionally proper but socially undesirable. 

Assuming that a desire exists to extend additional consideration to the 
citizens, choice of proper considerations to be made and practical means 
of extending them will be dictated, in most instances, by the circum- 
stances involved. If, for instance, it is deemed desirable to give notice 
to those home owners whose neighborhoods or specific dwellings are 
to be inspected, several approaches might be suggested. Post cards might 
be sent notifying the recipient that his neighborhood is to be inspected 
during a given week. He might be advised that if a particular time or 
times will be most convenient to him for the inspection of his home, he 


177 359 U.S. 360 (1959). 


178 See Note, 72 Harv. L. Rev. 504, 540 (1959) ; NationaL Housine Poticy Con- 
FERENCE, St. Louis, A REPORT TO THE NaTIon (1951). 
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should so notify the inspector, and that if no such notice is received by 
a given date, the inspector will call at any time during his workday or 
at a specified time. The obvious expense of this system could be re- 
duced by utilizing newspaper notices or posted handbills in the neighbor- 
hood. This, of course, is only one specific method of the many procedures 
which may be chosen. It is placed here only as indicative of the type of 
consideration which may be given. In the final analysis, a decision of this 
nature would be one of local policy and efficiency rather than one con- 
trolled by constitutional mandate. 


It is believed that the best approach to presenting suggestions and 
guides for ordinance modification is to set forth a complete provision 
and to follow this with a discussion of the reasons behind the various 
limitations of the provision. 

The American Public Health Association Model Code!”® contains a 

“power of entry” section which is quite clearly and logically drafted. 
This section is used as the framework for the suggested provision below. 
Changes in and additions to the Model Code are italicized and the reasons 
for them discussed following the provision.1®° 


1. The health officer'*! is hereby authorized and directed to make 
inspections to determine the condition of dwellings, dwelling units, 
rooming units and premises'*? located within this [name of corporate 
unit], in order that he may perform his duty of safeguarding the 
health and safety of the occupants of dwellings and of the general 
public. For the purpose of making such inspections the health officer 
is hereby authorized to enter, examine and survey between the 
hours of 8:00 a.m. and 5:00 p.m. all dwellings, dwelling units, room- 
ing units and premises. The owner or occupant of every dwelling, 
dwelling unit, and rooming unit, or the person in charge thereof, 
shall give the health officer free access to such dwelling, dwelling 
unit or rooming unit and its premises during such time for the pur- 
pose of such inspection, examination and survey: Provided, that 
such inspection, examination or survey shall not have for its pur- 


179 AMERICAN Pusitic HEALTH AssocIATION, A ProposeEp HousinGc ORDINANCE 
(1952). 

180 The third sentence of the Model Code, AMERICAN PusLic HEALTH ASSOCIATION, 
op. cit. supra note 179, at 3, which grants to owners the right of free access to the 
dwelling of their tenant for purposes of mandatory repairs, is not included here since 
such rights of free access are not subject to the attack that they are violative of con- 
stitutional prohibitions against unlawful search and seizure. It would appear that 

“repair” could not be equated to “search.” Cf. Olmstead v. United States, 277 U.S. 438 
(1928). 

181 The title of the official to whom the power of entry is granted varies with local 
codes. The suggested provision should be amended in accordance with the local code. 

182 For definitions of these terms see AMERICAN PuBLIC HEALTH ASSOCIATION, 
supra note 179 at 1. Selection of the proper terms to define the dwellings which 
are to be entered will be dictated by local precedent. 
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pose the undue harassinent of said owner or occupant; and that such 
inspection, examination or survey shall be made so as to cause the 
least amount of inconvenience to said owner or occupant consistent 
with an efficient performance of the duties of the health officer: 
Provided further, that the purpose of such inspection, examination 
or survey shall not be the procurement of evidence to be used in 
any criminal proceeding: And provided further, that nothing in 
this section shall be construed to prohibit the entry of the health 
officer (1) at any time when an actual emergency tending to create 
an immediate danger to public safety exists or (2) at any time when 
such an inspection, examination or survey may be requested by said 
owner or occupant. 

2. In the event of an issuance of an Order of the Health Board'** 
the health officer is hereby authorized, upon the procurement of a 
duly issued search warrant, to enter, inspect, examine and survey 
all dweilings, dwelling units, rooming units and premises for the 
purpose of determining compliance with the mandates of said 
Order. The owner or occupant of every dwelling, dwelling unit, 
and rooming unit, or the person in charge thereof, upon the presenta- 
tion of said duly issued search warrant, shall give free access to such 
dwelling, dwelling unit, or rooming unit and its premises, for the 
purpose of such inspection, examination and survey. 


The first variation in the suggested provision above from the American 
Public Health Association Model Code is the setting of precise time 
limits on regular inspections. This variation avoids the necessity of any 
determination of what constitutes a “reasonable time” or “daylight hours” 
or “in the daytime.” These hours may, of course, be selected to coincide 
with the normal working hours of the municipal inspectors. Implicit in 
the opinion of each court that has considered these inspections is the 
idea that only daytime entry will be sanctioned, absent some overriding 
factual consideration. 


The entire first proviso deals with issues not as yet raised in any case. 
However, there can be little doubt that, as to the first clause of this 
proviso, any attempt at such harassment would be met with judicial dis- 
approval. The clause is included primarily as a caveat to the inspector, 
as a guide to the courts in evaluating a particular course of action by 
inspectors, and as reassurance to the public. The second clause is modeled 


183 Most housing and health codes, including AMERICAN PusLic HEALTH ASSOCIA- 
TION, op. cit supra note 179, at 4, upon the finding of below standard sanitary con- 
ditions, provide for the issuance of an order by the health department informing the 
owner or occupant of the conditions, and the corresponding minimum standards as set 
forth in the code, and requiring that, within a stipulated period of time, the premises 
be brought up to these minimum standards. The codes generally make non-compliance 
with these mandates a misdemeanor. 
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generally after similar language in one municipal! code.'** The phrase “least 
possible inconvenience” in that code is believed unduly restrictive of ad- 
ministrative action, and has been accordingly modified here. This clause 
leaves to the inspecting officers a great deal of discretion in allowing for 
individual desires of the homeowner. It should be specifically noted 
here that no case law requires such a limitation on the right of entry. The 
clause merely gives leeway for some of the many considerations which 
can be extended to the public, as discussed above. 

In the introduction to the American Public Health Association Model 
Code'*> health officers are cautioned to use the right of entry only for 
the purpose of enforcing statutes and ordinances regulating health and 
safety. While this warning has much merit, additional warning seems 
necessary. It seems clear that a reinspection, conducted to determine 
compliance or non-compliance with an order of the health board would 
be held to be a search for evidence of crime, since codes generally make 
non-compliance with such orders a misdemeanor.'*¢ 

The second proviso sets forth that no inspection is authorized for the 
purpose of gathering evidence of crime without the procurement and 
presentation of a duly issued search warrant. Section 2 of the suggested 
provision specifically authorizes inspections to determine compliance or 
non-compliance with an order of the health board, but only if a duly 
issued search warrant is obtained in the normal manner and presented 
to the owner or occupant of the premises being inspected. Section 2 
may be surplusage if the right of entry with a warrant is provided else- 
where in the ordinance, but it is placed here in the interest of collecting 
at one point in a comprehensive code all of the entry procedures available 
to the inspector. 

The final proviso of the first section has two purposes. First, it serves 
to clarify the fact that in cases of actual emergency, neither warrant nor 
permission is necessary in order for the inspector to enter. Second, it 
permits entry at any time at which inspection may be requested. This 
avoids any notion on the part of inspector and homeowner that such 
arrangements or appointments cannot be made. It should be noted that 
this proviso does not grant to homeowners a right to choose any time for 
inspections, but merely insures that any mutually agreeable time will 
not be deemed to violate code provisions. Of course, no citizen who had 
made a request that his home be inspected at, say, 9:00 p.m., could later 
complain of the hour, but the proviso serves to notify all concerned that 
hours other than those specified in the body of the section can be ar- 
ranged. 


184 Co_umata, S.C., Cope § 4 (1954). 
185 AMERICAN PusLic HEALTH ASSOCIATION, op. cit. supra note 179, at xiii. 
186 F.g., id. at § 12.1. 
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VI. CoNcLUsION 


Many communities throughout the country stand in imminent danger 
of losing, at least temporarily, one of the most necessary weapons in the 
battle against urban blight. This weapon is the right of entry of private 
dwellings for the purpose of health and housing inspections. The danger 
lies in the fact that recent judicial determinations have found this right 
to enter to be free of any constitutional proscription of unreasonable 
searches without a warrant, but have so found only within certain narrow- 
ly defined limits. The typical municipal code recognizes no such limita- 
tions on administrative discretion. Recent history shows that attacks on 


the constitutionality of ordinances providing for entry are becoming more 
common. 


For the urban renewal official or the health inspector to continue opera- 
tion under many existing ordinances is to invite litigation and a possible 
judicial veto. 

The constitutional minimums prescribed by recent decisions are clear. 
The inspection must be made in the daytime, and must be for a purpose 
or purposes other than gathering of evidence of crime. 

However, reasons exist for ordinance amendment beyond mere in- 
sertion of these limitations. Investigation of the decision in point and 
analogous legal concepts indicates that the inspection should not have 
for its purpose harassment of the home owner. Further, it is deemed 
advisable that the inspection be required to extend some minimal con- 
sideration for the convenience of the homeowner. This is believed proper 
for three reasons: First, as a “safety margin” to increase the likelihood of 
judicial approval of the ordinance;'*" second, as an aid in the gaining 
of public approval of, and support for, an urban renewal program; and 
third, as a socially desirable recognition of individual rights over and 
above the dictates of constitutional law. 

Because of the limiting nature of each of these suggested changes in 
existent codes, it is thought desirable to clearly spell out what rights the 
inspector does have, such as obtaining the usual warrant for searches for 
evidence of crime, and entry at any time in an emergency. 

It is believed that if these suggestions are followed they will bring 
local codes within the circumscribed area, as defined by recent cases, in 
which inspections without a warrant are permissible, and that they will 
provide, to a greater extent than now common, recognition of individual 
desires and rights. 


187 In this area, as in others, a flexible legislative enactment may prove more 
effective than a flat judicial negative. Cf. SwisHER, THE SuPREME Court IN MODERN 
Rote 161 (1958). 


CASE NOTES 


ConsTITUTIONAL Law—ImpounpiInc Man—Posr Orrice DEPARTMENT 
Orver IMpounpinG Mart PenpING ADMINISTRATIVE ADJUDICATION OF 
FRAUDULENT UsE oF THE Mais 1s UNCONSTITUTIONAL—Green v. Kern, 


174 F. Supp. 480 (D. N.J. 1959), aff'd per curiam, 269 F.2d 344 (3d Cir. 
1959). 


The Post Office Department issued a complaint charging the plaintiff 
with conducting a fraudulent scheme through the mails by advertising a 
product represented as capable of inducing reactivation of lost sex energy 
irrespective of age. Pending a determination of the existence of fraud, 
the Postmaster General issued an interim order impounding all mail 
addressed to plaintiff. Plaintiff sought an injunction in federal district 
court restraining enforcement of the impounding order by the defendant 
postmaster. Held, the impounding of mail prior to a determination of 
fraud at administrative hearing is unconstitutional. 


Congress may regulate what is carried in the mails, and exclusions 
which apply to all are constitutional.1 The Postmaster General has 
statutory authority to return to the sender mail which was sent in response 
to fraudulent advertising,? after administrative hearing in accord with 
the Administrative Procedure Act. The purpose of this statute is to 
prevent injury to the public by returning money fraudulently solicited, 
not to punish the advertiser-solicitor* There is, however, no explicit 
statutory —— to impound mail pending administrative adjudication 
of fraud. The Government claims this authority is implied by the 
statutory provision which directs the return of mail after a determination 
of fraud.5 


1 Donaldson v. Read Magazine, Inc., 333 U.S. 178 (1948); Public Clearing House 
v. Coyne, 194 U.S. 497 (1904); American School of Magnetic Healing v. Mc- 
Annulty, 187 U.S. 94 (1902); Missouri Drug Co. v. Wyman, 129 Fed. 623 
(C.C.E.D. Mo. 1904). 


2 Rev. Strat. § 3929 (1875), as amended, 26 Stat. 466 (1890) ; 28 Stat. 964 (1895), 
39 U.S.C. § 259 (1958) ; 39 C.F.R. §§ 201.1-.34 (Supp. 1958). This statute provides 
authority for the issuance of fraud orders directing the return of mail after adminis- 
trative finding of fraud or of lottery through the mails. See generally Hart, Postal 
Fraud Statutes: Their Use and Abuse, 11 Foop Druc Cosm, L.J. 245 (1956) ; Com- 
ment, 31 Inp. L.J. 257 (1956). 

360 Stat. 237 (1946), 5 U.S.C. §§ 1001-11 (1958); 39 C.F.R. §§ 201.1-.34 (Supp. 
1958) ; Cates v. Haderlein, 342 U.S. 804 (1951), reversing Cates v. Haderlein, 189 
F.2d 369 (7th Cir. 1951) ; Jefferies v. Olesen, 121 F. Supp. 463 (S.D. Cal. 1954). See 
generally Annot., 94 L. Ed. 71; Cutler, Post Office Department and the Administra- 
tive Procedure Act, 47 Nw. U.L. Rev. 72 (1952). 

4 Commissioner v. Heininger, 320 U.S. 467, 474 (1943) ; Donaldson v. Read Maga- 
zine, Inc., supra note 1; In re Rice, 256 Fed. 858 (S.D. N.Y. 1919). 

5 Hart, supra note 3 at 251. 


[ 454] 
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The case law on the validity of temporary impounding orders is 
meager and reveals a split among the lower federal courts. In 1907 in 
Donnell Mfg. Co. v. Wyman a temporary impounding order was held 
void where the fraud hearing was to be held six weeks later. The possi- 
bility that an impounding order for a shorter period might be valid was 
raised but not decided.’ The validity of temporary impounding orders 
does not appear to have been decided again until Wallace v. Fanning in 
1953, which held that the Post Office Department could constitutionally 
impound mail pending administrative adjudication, provided there was 
no delay on the part of the Government in proceeding with the hearing.® 

Williams v. Petty, decided in 1954, stated that since Congress had 
placed the responsibility for protecting the mails upon the Postmaster 
General, the court would not hinder execution of that duty by preventing 
the impounding of suspect mail, provided that the Government did not 
delay the administrative hearing.® Barel v. Fiske, decided the same year, 
agreed with the Williams case and emphasized the requirement that the 
temporary mail impounding order be issued only where there is “sub- 
stantial” evidence of fraud.1° 

Stanard v. Olesen, decided in April 1954, approved the Wallace case 
and held that the Post Office Department had the power to impound 
mail of an alleged peddler of obscene matter pending administrative ad- 
judication."* Until a 1956 statutory change, temporary impounding of 
obscene mail was not distinguished by the courts from the temporary 
impounding of fraudulent mail, when the constitutionality of the im- 
pounding was at issue.1* The subsequent history of the Stamard case 
indicates the difficulty of getting appellate court decision on the validity 
of temporary mail impounding orders. By the time the case reaches the 
appellate level, the administrative hearing is likely to have been held and 
a final fraud order issued, making the validity of the interim order a 
moot question on which the court will decline to rule.1* In the Stanard 
case an appeal was taken to the Ninth Circuit after the district court 
refused to enjoin enforcement of the impounding order. In May 1954, 


6156 Fed. 415 (C.C.E.D. Mo. 1907). 

7 Id. at 417. 

8 See Stanard v. Olesen, 121 F. Supp. 607, 609 (S.D. Cal. 1954) and Olesen v. 
Stanard, 227 F.2d 785, 787-88 (9th Cir. 1955) which quote portions of this unreported 
opinion, No. 15499-T, S.D. Calif., June 29, 1953. 

9 Williams v. Petty, 136 F. Supp. 273 (E.D. Okla. 1953). 

10 Barel v. Fiske, 136 F. Supp. 751 (S.D. N.Y. 1954). 

11 Stanard v. Olesen, supra note 8. 

12 Until 1950 the only prohibition against mailing obscene matter was in 25 Stat. 
873 (1889), 39 U.S.C. § 255 (1958), which prohibited mailing obscene matter 
under a false name, but not under the sender’s true name. In 1950 a statute similar 
to the mail fraud statute, supra note 3, was enacted dealing with obscenity. 64 Stat. 
451 (1950), 39 U.S.C. § 259(a) (1958). Six years later the Postmaster General was 
given interim impounding authority in cases of obscenity only. 70 Stat. 699 (1956), 
39 U.S.C. § 259(b) (1958), upheld in Schillaci v. Olesen, 161 F. Supp. 227 (S.D. 
Cal. 1958). 

18 This result was reached in Myers v. Cheesman, 174 Fed. 783 (6th Cir. 1909) and 
in Olesen v. Stanard, infra note 19. 
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before the Ninth Circuit had acted, application was made to Mr. Justice 
Douglas, sitting as Circuit Justice, to enjoin enforcement of the impound- 
ing order. He refused to grant the injunction while the case was before 
the Ninth Circuit, but in a portion of his opinion he called the constitu- 
tionality of interim impounding orders sharply into question.’* He 
viewed the impounding order issued prior to administrative adjudication 
as Carrying a serious possibility of abuse. He said that such orders might 
violate rights of a communication protected by the first amendment, the 
due process clause of the fifth amendment and rights safeguarded by 
the sixth amendment. He added that he was unwilling to read such power 
into the law unless expressly delegated by Congress.'® 


Administrative hearings were completed and a fraud order issued in 
the Stanard case in June 1954. The order was then attacked in the dis- 
trict court which held the interim impounding order void because of 
lack of statutory authority but did not reach the constitutional issue.’® 
The court based this holding on the fact that the Post Office Department 
was then seeking explicit statutory authority to issue interim impounding 
orders.1*7 The court also held that the final fraud order was void for lack 
of a proper hearing.'* The court of appeals sustained this decision on 
the final fraud order, but did not decide the validity of the interim 
order, which was considered moot.!® 


In the present case the court found no delay chargeable to the Govern- 
ment, but held that until the proceedings had terminated in a fraud order 
there was no constitutional power to impound mail.?° The instant court 
considered the statutory history of the provisions dealing with fraud and 
obscenity and concluded that Congress, by giving explicit authority to 
issue temporary mail impounding orders only in cases of obscenity, with- 
held such authority in cases of fraud. The instant court held that to 
construe the fraud statute as authorizing interim impounding orders 
would “render the section clearly unconstitutional”.?1 The opinion 
acknowledged that without an interim impounding of the mail there is 
the possibility that the advertiser may escape with the fruits of his 
fraudulent scheme before an administrative determination can be made, 
and thus avoid restitution of the money to his victims. The court said, 
however, “the risk of such a consequence is inherent in the time required 
for due process”. 22 The court indicated that the temporary impounding 
order would effect a deprivation of property without just cause, and in 


14 Stanard v. Olesen, 74 Sup. Ct. 768, 770-72 (Douglas, Circuit Justice, 1954). 
15 Jd. at 771. 

16 Stanard v. Olesen, No. 16866-PH-Civil, S.D. Calif., Aug. 4, 1954. 

17 Jbid. 

18 [bid. 

19 Olesen v. Stanard, 227 F.2d 785 (9th Cir. 1955). 


20 Greene v. Kern, 174 F. Supp. 480, 483 (D. N.J. 1959), aff'd per curiam 269 F.2d 
344 (3d Cir. 1959). 


21 Jd. at 484. 
22 [bid. 
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the event that the administrative hearing should fail to find fraud, the 
person subject to the order would go uncompensated for his business loss 
during the period the order was in effect.” 

The effect of an interim impounding order on a business, while not as 
drastic as a final fraud order, is serious because the individual receives 
neither business nor personal mail. However, a person against whom an 
order is issued has a speedy remedy available—suit for injunction in a 
federal district court—the procedure followed in the instant case.” 

It is submitted that the instant court was incorrect in rejecting mail 
impounding orders as unconstitutional. While it seems clear that business- 
men must be protected from the dangers of ex parte determination of 
fraudulent activity, the impounding of mail prior to administrative deter- 
mination of fraud is not a deprivation of due process where the Govern- 
ment meets the criteria outlined by the Williams and Barel cases. If the 
Government can show at the injunction hearing that it has substantial 
evidence to justify its preliminary finding of fraud; that it is proceeding 
with the administrative hearing without delay; and that there is proba- 
bility of either physical harm or irredeemable pecuniary loss to the public 
if the impounding order is not sustained, the constitutional rights of the 
individual are protected. The entry of a court into the matter at the time 
of the injunction hearing gives adequate protection to the rights of the 
businessman proceeded against without just cause. 


The Post Office Department has requested explicit statutory authority 
to issue temporary impounding orders in fraud and in obscenity cases.*® 
The action of Congress in 1956 in granting this authority only in ob- 
scenity cases does not necessarily destroy the Government's contention 
that the authority was already implied by section 259.7 But, as the 
Stanard case" and the instant case indicate, the failure of Congress to 
grant the power has seriously weakened the Post Office Department’s 
position. It is suggested that Congress should confer explicit authority 
on the Postmaster General to issue interim impounding orders in fraud 
cases in order to give full protection to the public while the required 
administrative procedure runs its course, and to insure adequate pro- 
cedural protection for the individual proceeded against. 


James F. Duggan 


CoNSTITUTIONAL LAW—FEDERAL Pre-EMPTION OF SEDITION FIELD—SMITH 
Act Doers Nor Preciupe A STATE FROM INVESTIGATING AND PROSECUT- 
ING SEDITION AGAINST ItsELF—Uphaus v. Wyman, 360 U.S. 72 (1959). 


Appellant was supoenaed as a witness by the New Hampshire Attorney 


23 [bid., 

24 62 Stat. 932 (1948), 28 U.S.C. § 1339 (1958). 

25 U.S. Cope Conc. & Ap. News 3597-600 (1956). 

26 Wong Yang Sung v. McGrath, 339 U.S. 35, 47-48 (1950). 
27 Stanard v. Olesen, supra note 16. 
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General, acting pursuant to law, during an investigation of subversion in 
the state. An executive director of an alleged subversive organization,” 
appellant refused to furnish a list of persons who spoke or conducted 
discussions at meetings of the organization during the 1954 and 1955 
seasons, contending that the New Hampshire Subversive Activities Act of 
1951* had been superseded by congressional enactment of the Smith Act.* 
The Merrimack County Court rejected the appellant’s contention and 
adjudged him in civil contempt. On appeal, the New Hampshire Supreme 
Court affirmed,* holding that the state has a right to protect itself against 
subversion. Held, affirmed; federal intervention in the field of subversion 
by enactment of the Smith Act does not “pee a state from investigat- 
ing and prosecuting sedition against itself. 


The first federal enactment dealing with sedition was the Sedition Law 
of July 14, 1798, which expired in 1801.7 In 1917, Congress enacted the 
Espionage Act® governing espionage and sedition. Following repeal of 
this act in 1921 no federal legislation dealing with sedition was enacted 
until the Foreign Agents Registration Act in 1938, which required public 
disclosure of those engaged in propaganda activities. In 1940 Congress 
passed the Smith Act,?® the first federal peacetime legislation dealing with 
sedition since 1798.11 


States traditionally have had the power to punish sedition against the 
state and federal governments.’ State anti-sedition statutes have been 


1N.H. Laws 1953, c. 307, now N.H. Laws 1955, c. 197. “That the attorney general 
is hereby authorized and directed to make full and complete investigation with respect 
to violations of the Subversive Activities Act of 1951 and to determine whether 
subversive persons as defined in said act are presently located within this state.” 

2 New Hampshire World Fellowship Center, Inc. 


3,N.H. Rev. Stat. Ann. ch. 588, § 1-16 (1955). Section I of that act defines sub- 
versive person: “ ‘Subversive person’ means any person who commits, attempts to 
commit, or aids in the commission, or advocates, abets, advises or teaches, by any 
means any person to commit, attempt to commit, or aid in the commission of any act 
intended to overthrow, destroy or alter, or to assist in the overthrow, destruction or 
alteration of, the constitutional form of the government of the United States, or of 
the state of New Hampshire, or any political subdivision of either of them, by force, 
or violence; or who is a member of a subversive organization or a foreign subversive 
organization.” The act was held valid in Nelson v. Wyman, 99 N. H. 33, 105 A.2d 756 
(1954). 

#18 U.S.C. § 2385 (1958). 

5 Wyman v. Uphaus, 100 N.H. 436, 130 A.2d 278 (1957). 

6 Wyman v. Uphaus, 101 N.H. 139, 136 A.2d 221 (1957). 

71 Stat. 596 (1798). This act prohibited false, malicious, and scandalous writings 
against either house of Congress, and the President. 


8 40 Stat. 217 (1917). 

952 Stat. 631 (1939), as amended, 22 U.S.C. § 611 (1958). 

10 18 U.S.C. § 2385 (1958). 

11 Later federal enactments were the Subversive Activities Control Act of 1950, 


64 Stat. 987, 50 U.S.C. §§ 781-826 (1952) ; and the Communist Control Act of 1954, 
68 Stat. 775, 50 U.S.C. § 841-44 (Supp. IV, 1957). 


12 Gitlow v. New York 268 U.S. 652 (1925); State v. Tachin, 92 N.J.L. 269, 106 
A. 145 (1919), aff'd 93 N.J.L. 485, 108 A. 318 (1919). In the Gitlow case at page 
668 the Supreme Court stated: “... [A] State may penalize utterances which openly 
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held not to violate first amendment guarantees of freedom of speech"? or 
freedom of press," nor to violate the fourteenth amendment.” It has been 
contended that since the Constitution guarantees a republican form of 
government to every state’® and defines “treason”, 1" the field of sedition is 
purely a federal matter. These contentions have been rejected and state 
anti-sedition statutes have been upheld as a valid exercise of the state 
police power.'® The federal government precludes state action where the 
federal regulation is so pervasive as to leave no room for state enact- 
ments’® or where the federal statute deals with an area so dominantly a 
federal concern that enforcement of state laws in the same area is pre- 
cluded. It has been further held that where the state policy may produce 
a result inconsistent with the federal purpose,” or, where the administra- 
tion of the state program would conflict with the administration of the 
federal program, state legislation will fail.?? 


By 1954, forty-two states, Alaska and Hawaii, had enacted statutes 
prohibiting the overthrow of organized government. In 1956 the validi 
of these statutes was strongly questioned by the decision in Pennsylvania 
v. Nelson? The Court in Nelson in deceit the dismissal by the 
Pennsylvania Supreme Court™ of an indictment against the respondent, an 
acknowledged communist, held that the Pennsylvania Sedition Act, which 
makes sedition against the state and federal governments a felony, was 
superseded by the Smith Act. The Court found that a series of enact- 
ments dealing with sedition indicated a congressional intent to occupy 
the field.2*> However, the Court stated that its precise holding was that 
the Smith Act, by prohibiting sedition directed to the government of the 


advocate the overthrow of the representative and constitutional form of government 
of the United States and the several States, by violence or other unlawful means.” 

13 State v. Boyd, 86 N.J.L. 75, 91 A. 586 (1914). 

14 People v. Most, 171 N.Y. 423, 64 N.E. 175 (1902). 

15 Fox v. Washington, 236 U.S. 273 (1914). 

16 U.S. Const art. IV, § 4. See, e.g., People v. Lloyd, 304 Ill. 23, 136 N.E. 505 
(1922). 

17 U.S. Const. art. III, § 3. See, eg., State v. Hennesy, 114 Wash. 351, 195 P. 211 
(1921). 

18 In Gilbert v. Minnesota, 254 U.S. 325 (1920), the validity of a Minnesota act, 
making it a misdemeanor to teach or advocate by any written or printed material or 
by oral speech that citizens should not assist the United States to carry on war, was 
held valid. At page 331, Mr. Justice McKenna said, “. . . [T]he State is not 
inhibited from making ‘the national purposes its own purposes to the extent of 
exerting its police power to prevent its own citizens from obstructing the accomplish- 


? 


ment of such purposes’ ”. 

19 In Rice v. Sante Fe Elevator Corp., 331 U.S. 218 (1946), The Federal Warehouse 
Act, enacted under the comerce clause, was held to supersede state statutes. 

20In Hines v. Davidowitz, 312 U.S. 52 (1940), The Federal Alien Registration Act 
was held to supersede a Pennsylvania enactment on the same subject. 

21 Rice v. Sante Fe Elevator Corp., supra note 19, at 230. 

22 Pennsylvania v. Nelson, 350 U.S. 497 (1956). 

23 Ibid. 

24 Commonwealth v. Nelson, 337 Pa. 58, 104 A.2d 133 (1954). 

25 350 U.S. at 502-504. 
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United States, superseded the enforceability of the Pennsylvania Sedition 
Act which proscribed the same conduct.?® Nonetheless, the state courts’ 
interpretations of the precise holding of the Nelson case varied. 

In Commonwealth v. Gilbert®" the Supreme Judicial Court of Massa- 
chusetts deliberately delayed their decision until the Supreme Court de- 
cided the Nelson case.?8 The defendant had been indicted under a Massa- 
chusetts statute which prohibited advocating the violent overthrow of 
both the state and federal governments. On the authority of Nelson the 
court quashed the two indictments, one charging sedition against the 
Commonwealth of Massachusetts, the other charging sedition against the 
United States. The court interpreted Nelson as holding that the federal 
government had pre-empted the field of sedition, even to the extent of 
disallowing states to legislate to protect themselves against sedition.”® In 
Braden v. Kentucky the Court of Appeals of Kentucky followed the 
lead of the Massachusetts court and directed the dismissal of indictments 
brought under the Kentucky sedition statute. Since the Pennsylvania 
statute and the Kentucky statute were similar, the court inferred that it 
had no choice but to strike the indictments. However, the court spe- 
cifically stated that the holding did not forclose the possibility of prosecu- 
tion where the sedition was directed exclusively against the Common- 
wealth of Kentucky. 

The Supreme Court of New Hampshire, in Kahn v. Wyman,*° inter- 
preted the Nelson case as permitting a state to investigate, but not to 
prosecute, sedition. Although the Smith Act provides punishment for 
individuals who advocate the overthrow of the United States or of any 
state government,*' it also contains a saving clause which provides: 
“Nothing in this title shall be held to take away or impair the jurisdiction 
of the courts of the several states under the laws thereof.” *? The U.S. 
Solicitor General in an Amicus Curiae Brief in the Nelson case argued 
that nothing in the language of the Smith Act indicated a congressional 
intent to pre-empt the sedition field.** In 1954 the National Association of 
Attorney Generals took a critical view of the Nelson case, stating that 
cooperation between federal and state governments in the field of sub- 
version was essential, because state laws had succeeded in driving the 


26 Td. at 499. 

27 334 Mass. 71, 134 N.E.2d 13 (1956). 

28 Jd. at 71-72, 134 N.E.2d at 14. 

29 Td. at 75, 134 N.E.2d at 16. It should be noted, however, that the court in the 
Gilbert case did make the following reservation found at page 16: “We do not wish 
to be understood as saying that there can never be any instance of any kind of 
sedition directed so exclusively against the state as to fall outside the sweep of Com- 
monwealth of Pennsylvania v. Nelson.” 

29a 291 S.W.2d 843 (Ky. 1956); accord, Albertson v. Attorney General, 345 Mich. 
519, 77 N.W.2d 104 (1956). Michigan struck down their sedition statute, finding that 
the United States had occupied the field of sedition. 

30 100 N.H. 246, 123 A.2d. 166 (1956). 

8118 U.S.C. § 2385 (1958). 

82 18 U.S.C. § 3231 (1958). 

83 See, Brief for the United States as Amicus Curiae, pp. 32, 37, 38, Pennsylvania 
v. Nelson, supra note 22. 
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communist party and their leaders underground.** Recently, in discussing 
the Nelson case, the House Judiciary Committee recommended favorable 
action on resolutions which would authorize the enforcement of state 
sedition statutes** and provide that no act of Congress would be inter- 
preted as an intention to occupy the field, unless a provision were con- 
tained in the act providing for federal pre-emption.** 

The Court in the instant case was faced with the appellant’s contention 
that the decision in Ne/son declared that Congress had pre-empted the 
entire sedition field. The Court stated that this was a misinterpretation 
of Nelson, specifying that there had been no intent by the Court in Nelson 
to invalidate state activity in the field of state sedition. The Court stated 
further that the important state power to deal with internal disturbances 
and the correlative interest in preserving itself by the investigation of 
subversion are such important state interests that they could not be 
superseded without a clear congressional expression of intent to do so. 
The Court found no such intent in the Smith Act. This decision also 
holds that the state power to preserve itself includes the power to investi- 
gate subversive activities and that the —_— to prosecute follows a fortiori 
from investigatory powers, thus con ing and extending the position of 
Kahn v. Wyman.®" 

Despite the oe of the instant case that the Nelson decision was 
limited to state legislation proscribing sedition directed to the federal 
government, it is easy to see why there were conflicting interpretations 
of the area pre-empted by federal legislation. The Smith Act prohibits 
action designed to accomplish either the overthrow of the federal or state 
governments, and the language of Nelson is sufficiently general to permit 
the interpretation that the Congress intended to pre-empt those areas with 
which the legislation dealt, despite the explicit saving clause.** By holding 
in Uphaus that Congress had no intention to enter an area traditionally 
left to the states, the Court corrects the interpretations in the Gilbert, 
Braden, and Albertson decisions, bY clearly stating that the states have 
power to control sedition directed against themselves. It is consistent 
with the requirements of the federal system that states retain the power 
to preserve themselves through the enactment of anti-sedition statutes. 
The holding of the instant case is therefore a reasonable interpretation of 
congressional intent and an essential clarification of the Nelson decision. 


James C. Cacheris 


34 New York Times, Dec. 10, 1954, p. 16, col. 6-8. 

35 H.R. Rep. No. 432, 86th Cong., Ist Sess. 7 (1959). 

86 H.R. Rep. No. 422, 86th Cong., Ist Sess. 1 (1959). 

37 Supra note 30. 

38 Letter from Representative Smith to Attorney General Frank Truscott of Pennsyl- 
vania, Feb. 4, 1954 in Brief for Petitioner, p. 37, Pennsylvania v. Nelson, supra note 
22. Representative Smith in commenting on the Pennsylvania Supreme Court Nelson 
case, supra note 24, wrote: “The whole tenor and purpose of the Smith Act was to 
eliminate subversive activities, and not to assist them, which latter might well be the 
effect of the decision in the Commonwealth v. Nelson case.” See also H.R. Rep. No. 
432, supra note 35; H.R. Rep. No. 422, supra note 36 at 6. 
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PAaTENTS—INTERFERENCE—NECESSITY OF A Markusu Count Bernc PATENT- 


ABLE TO ALL THE Parties—Waldeck v. Lewis, 120 U.S.P.Q. 88 (Comm’r 
Dec. 1955).* 


In an interference between two applications with claims directed to a 
Markush group of chemical compounds, the petitioner’s motion to sub- 
stitute a modified count was denied by the examiner. The basis of the 
denial was that the disclosure of the opponent’s application would not 
support the proposed count. The existing count recited a Markush group 
of two members which were supported by both disclosures. The pro- 
posed count recited the same two members plus a third member which 
was only supported by the petitioner’s disclosure and was, therefore, 
unpatentable to the opponent. Because the petitioner’s best proofs of 
priority were in the third member of the group, he petitioned under 
rule 183! for the Commissioner to waive the requirement of rule 201? 
which requires that the count be patentable to all parties. Held, petition 
granted; in an interference between applications a count of interference 
may be based on a Markush group not patentable to one of the parties, if 
the other party can show that his best proofs are based on this member. 

Early decisions were not uniform as to the requirements for the count 
of an interference or as to the prerequisites to the declaration of an 
interference.* Interferences were instituted between broad claims and 
narrow claims on the basis that the claims need not necessarily be co- 
extensive.* The case of Hammond v. Hart,’ overruled this practice and 
required that interfering claims must cover substantially the same in- 
vention and that a broad or generic claim and a specific claim do not 
interfere. It was stated, in dictum, that the claims must be coextensive 
whether the interference is between an application and a patent or be- 
tween two applications. In order to achieve coextensive claims the prac- 
tice of allowing the examiner to suggest claims to an applicant for the 

se of an interference was approved in the leading case of Ex parte 
Card and Card.* Today, if the interfering cases are two applications, 
there must be present in each case identical claims which will form the 
count of the interference.’ If the interference is between an application 


* While decided Dec. 1955, the first publication of the decision was in 120 U.S.P.Q. 
(Jan.-Mar. 1959). 

137 C.F.R. § 1.183 (1949) ; Tue Unrrep States Patent Orrice RULEs oF PRAc- 
tice [hereinafter referred to as the RuLEs or Practice], Rule 183: In an extraor- 
dinary situation, when justice requires any requirement of these rules which is not 
a requirement of the statutes may be suspended or waived by the Commissioner in per- 
son a petition of the interested party, subjected to such other requirements as may be 
imposed. 

2 37 C.F.R. § 1.201 (1949). 

3 See Hammond v. Hart, 1898 Dec. Com. Pat. 52 (1898). 

4 Reed v. Landman, 1891 Dec. Com. Pat. 73 (1891), Ex parte Upton, 1884 Dec. 
Com. Pat. 26 (1884). 

5 Hammond v. Hart, supra note 3. 

6 Ex parte Card and Card, 1904 Dec. Com. Pat. 383 (1904). 

7 Frey v. Wagner, 1933 Dec. Com. Pat. 3, 17 U.S.P.Q. 348 (1932); 37 C.F.R. 
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and a patent the applicant in copying the claim from the patent may omit 
any clearly immaterial limitation in the patent which he can not make.® 

Strict requirements are applied in determining the rights of an appli- 
cant to be included in an interference,® particularly where the applicant 
is copying claims from a patent.’° The count must be patentable to all 
parties,"" for patentability is a condition precedent to the inclusion of 
an application in an interference.’ It is immaterial that the identical claim 
is allowed in one application and rejected in another,'* for allowed and 
rejected claims do not interfere.* The disclosure of each application must 
support the count, although the required disclosure may be present 
inherently.’® The test is whether the disclosure would have been sufficient 
to justify allowance of the count as a claim in the application in ques- 
tion.’* It is insufficient if the applicant only discloses equivalent subject 
matter.'? After the interference has been declared, only questions regard- 
ing priority and issues ancillary thereto will be considered as part of the 
inter parte proceeding, and the question of patentability of the count 
is not considered ancillary.'* An award of priority may be made on the 
basis of a count which is broader than the supporting disclosure and is, 
therefore, unpatentable.’® 


The early practice followed in regard to Markush claims in interfer- 
ences, as in interferences generally, was not uniform. In the case of 
Maibauer v. Clark®® a patentee had claims to a Markush group of four 
members and the applicant disclosed only one of these. An interference 
was not set up on the claims of the patent because these claims were not 
patentable to the applicant.?! However, an interference was declared on 





§ 1.203 (1949), Rutes or Practice, Rule 203(a); U.S. Patent Orrice, Dep’r oF 
CoMMERCE, MANUAL OF PATENT EXAMINING ProceDuRE 1101.02c (2d ed. 1953) [here- 
inafter referred to as M.P.E.P.] 

8 Ibid. 

9 Ex parte Fitch, 67 U.S.P.Q. 343 (P.O. Bd. App. 1944). 

10 Bierly v. Happoldt 201 F.2d 955, 96 U.S.P.Q. 406 (C.C.P.A. 1953). 

11 Jn re Rogoff, 261 F. 2d 601, 120 U.S.P.Q. 185 (C.C.P.A. 1958) ; Brun v. McNutt, 
77 U.S.P.Q. 224 (Comm’r Dec. 1940); 37 C.F.R. § 1.203 as amended 37 C.F.R. 
§ 1.203 (Supp. 1958); Rutes or Practice, Rule 201(b). 

12 Ex parte Marker, 69 U.S.P.Q. 61 (P.O. Bd. App. 1945); Johnson v. Harwood, 
735 O.G. 5 (1955) ; 37 C.F.R. § 1.203a (1949) ; Rues or Practice, Rule 203(a). 

13 In re Rogoff, supra note 11. 

14 Hammond v. Hart, supra note 3. 

15 Temple v. Littlehale, 125 F.2d 730; 52 U.S.P.Q. 192 (C.C.P.A. 1942). 

16 Fife v. Bright, 146 F.2d 293, 64 U.S.P.Q. 192 (C.C.P.A. 1944). 

17 In re Knowles, 153 F.2d 562, 69 U.S.P.Q. 66 (C.C.P.A. 1946). 

18 Den Beste v. Martin, 252 F.2d 302, 116 U.S.P.Q. 584 (C.C.P.A. 1958). See also 
In re Kaase, 140 F.2d 1016, 60 U.S.P.Q. 565 (C.C.P.A. 1944). 

19 Kyrides v. Anderson, 121 F.2d 514, 50 U.S.P.Q. 131 (C.C.P.A. 1941); Blodgett 
v. Richter, 79 F.2d 922, 27 U.S.P.Q. 398 (C.C.P.A. 1935); Levy, Ex Parte Proof of 
Priority, 26 J. Pat. Orr. Soc’y 367, 379 (1944). 

20 Mailbauer v. Clark, Interference No. 70,021, involving Patent No. 1,937,490; see 
comment and abstract in Richard, Outline of The Markush Practice, 22 J. Pat. OFF. 
Soc’y 230 (1940). 


21 See I Revise & CAESAR, INTERFERENCE LAw Anp Practice 76 (1940) for this 
comment on the case. 
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a count which covered only the member common to both the patent and 
the application. The decision of the Commissioner in upholding the 
declaration of the interference was based on the reasoning that a Markush 
claim is a composite claim which covers separately each of the members 
of the group just as if each member had been separately claimed. Sub- 
stantially the same situation arose in Rosen v. Hjerpe®* and an opposite 
result was reached. In support of his motion to dissolve the interference 
the patentee contended that a Markush claim was a generic rather than 
a composite or aggregative claim and that a Markush claim differed from 
any other generic claim only in terminology.** The examiner, with the 
approval of the First Assistant Commissioner, granted the patentee’s mo- 
tion to dissolve. The Rosen decision has been considered to have over- 
ruled the Maibauer case and to stand for the proposition that it is im- 
proper to set up interferences between a patent containing only generic 
claims of the Markush type and an application which discloses and 
claims only a single species embraced thereby.** Later cases have held that 
the interference will not be set up unless each party has disclosed all 
of the members of the Markush group of the count of interference.*® 
However, in such a case where the interference is based on a count con- 
taining a Markush group, proof of priority of any member of the group 
entitles the winner to the entire Markush claim.** Therefore, a party who 
had disclosed a Markush group larger than his opponent’s, may not have 
been able to present his best proofs of priority as these proofs may not 
have been within the scope of the narrow Markush group of the count.?* 


The practice of instituting interferences only on counts which are 
patentable to all parties had the advantage of avoiding useless litigation 
but it also caused hardship to applicants. One difficulty arose when there 
was an interference in fact but an a could not get into it because 
his application did not support all of the members of the count.?* Again, a 
hardship resulted when an applicant was forced into an interference 
on a count which was narrower than could be supported by his own 
disclosure and, consequently, may not have been able to introduce his 
best proofs of priority.” 


22 Rosen v. Hjerpe, Interference No. 76,808, involving Patent No. 2,046,951. 
23 Id., page 6 of Interference Paper No. 12, On the authority of Ex parte Burke, 
21 U.S.P.Q. 399 (Comm’r Dec. 1934), the patentee successfully argued that the 
Markush claim was a generic claim and that a Markush claim was not intended to 
be an entirely different type of claim. 

24 Rosa, Outline Of Practice Relative to “Markush” Claims, 34 J. Pat. Orr. Soc’y 
324, 342 (1952). 

25 Hill v. Houk, 85 U.S.P.Q. 46 (Comm’r Dec. 1949), Ex parte Cutler, 65 U.S.P.Q. 
289, 290 (P.O. Bd. App. 1945), Ex parte Trowell, 62 U.S.P.Q. 191 (P.O. Bd. App. 
1943). For a comment on Ex parte Trowell see Levy, Ex parte Proof of Priority, 
26 J. Pat. Orr. Soc’y 576, 577 (1944). 

26 Ufer v. Williams, 79 F.2d 892, 27 U.S.P.Q. 449 (C.C.P.A. 1935). 

27 Ex parte Trowell, supra note 25; Rosen v. Hjerpe, supra note 22. 

28 Hill v. Houk, supra note 25; Ex parte Cutler, 65 U.S.P.Q. 289, 290 (P.O. Bd. 
App. 1945). 

29 Hill v. Houck, supra note 25, at 48. 
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In view of these hardships the Commissioner issued the Notice of 
April 5, 1954°° relating to proposed interferences between an application 
and a patent. This notice relaxed the requirements in regard to patenta- 
bility of the count in two different situations. The first situation exists 
where there are Markush groups of approximately the same number 
of members and the groups do not differ in substance. The second situa- 
tion is the one in which both parties are claiming proportions and there 
is a substantial overlap in the ranges claimed. In order to invoke this 
practice the applicant may show that his best proofs of priority lie out- 
side the narrow count.*! 

Because of the recency of this liberalized practice there has been 
little opportunity to contest it in the courts. However, in the case of 
Tolle v. Starkey** the Court of Customs and Patents Appeals, although 
referring to the practice as peculiar, did not question the propriety of an 
interference declared under it. 

In the instant case the applicant Waldeck was claiming a Markush 
group of one more member than was the applicant Lewis, and Waldeck’s 
best proofs were encompassed by the member which was not disclosed 
by Lewis. There was no distinction in substance between the two groups 
and the examiner of the Waldeck application had not objected to the 
Markush group of Waldeck as being improper. The case, therefore, fell 
within the provision of the 1954 Notice with the exception that the 
interference was between two applications rather than between an appli- 
cation and a patent as set forth in the 1954 Notice. 

In determining whether a different rule should apply in setting up 
interferences when applications are involved,** the most important ques- 
tion would again appear to be that of limitation of proof. As seen above, 
the settled practice prior to 1954 was that the count of interference only 
includes those members of the Markush group disclosed in both cases.** 
However, the problem of an applicant not being able to use his best 
proofs because they are not within the scope of the count, as is illustrated 
by the instant case, is just as evident in interferences between applications 
as when a patent is involved. In view of this difficulty the First Assistant 
Commissioner permitted a relaxation in the requirements for an interfer- 
ence between two applications and allowed Waldeck to substitute the 
broader Markush group. 


It should be noted, however, that the instant case was decided upon 
limited circumstances in which the practice was particularly desirable 
and adaptable. Waldeck was claiming a Markush group which differed 


30 Commissioner's Notice of April 5, 1954; 681 O.G. Pat. Off. 864; reprinted in 36 
J. Pat. Orr. Soc’y 448 and in M.P.E.P. 1101.02. See any of these parallel citations 
for illustrative examples. 


31 [bid. 
32 Tolle v. Starkey, 255 F.2d 934, 936; 118 U.S.P.Q. 292, 294 (C.C.P.A. 1958). 


33 See Hammond v. Hart, supra note 5, at 60 for dictum to the effect that the rule 
should be the same. 


34 Rosa, supra note 24; also note 30 supra. 
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from the group claimed by Lewis by only one member and neither the 
examiner nor Lewis had alleged that the Markush group of Waldeck was 
improper. Futhermore, Waldeck’s best proofs of priority lay in the mem- 
ber which he, but not Lewis, claimed. It appeared to be unquestioned that 
the members of the larger group were all equivalent. As stated earlier,*® 
the ordinary rule is that interferences may not be set up based on equiva- 
lency. However, the fact that the additional member of the series was 
in fact equivalent must certainly have been a factor in the decision to 
substitute as the count a claim that included the additional member. In 
view of these circumstances, the instant decision, is apparently sound since 
it merely extends the practice instituted by the 1954 Notice to interfer- 
ences between applications. However it would appear that the decision 
neither stands for the broad proposition that an interference may now be 
instituted on dummy counts not patentable to all the parties, nor does it 
support the contention that an applicant may become a party to an inter- 
ference upon a mere showing of equivalency with his opponent’s claims. 


G. Baxter Dunaway 


TRADEMARKS—OpposiTION ProceEpINGS—UseE oF TuirD Party Rgcis- 
TRATIONS—Shoe Corp. of America v. Juvenile Shoe Corp., 266 F.2d 793, 
121 U.S.P.Q. 510 (C.C.P.A. 1959). 


Appellant applied for registration on the principal register of its trade- 
mark “Lazy Pals” for men’s, women’s, and children’s shoes. Registration 
was opposed by appellee, owner of a registration “Lazy Bones” for shoes 
and slippers made of leather or kid. Appellee was clearly the first user. 
In an attempt to show a lack of confusing similarity between his mark 
and appellee’s mark the appellant asserted there was a weakness in the 
word “lazy” as used by appellee. In support of this assertion the appellant 
in answer to the opposition called the court’s attention to five third party 
registrations involving the initial word “lazy” for footwear. The Examiner 
of Interferences sustained the opposition, relying upon the similarity and 
arbitrary nature of the initial word “lazy” and held that appellant was not 
entitled to the registration sought. The Assistant Commissioner of Patents 
affirmed the Examiner of Interferences.1 The Examiner of Interferences 
and the Assistant Commissioner of Patents did not consider the third 
party registrations. Held, reversed; in determining whether marks for 
particular merchandise are likely to be confused, it is proper to take notice 
of the extent to which the marks or portions thereof have been used in 
trademark registrations by others on such merchandise; if the marks or 
portions thereof have been frequently so used, an inference is warranted 
that the mark or such portions thereof are not purely arbitrary, but are 
descriptive or suggestive of the merchandise, and hence have little or no 
trademark significance as applied to such merchandise. 


35 Jn re Knowles, supra note 17. 
1110 U.S.P.Q. 430 (Comm’r 1956). 
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A trademark is not created by federal registration with the Patent 
Office under the Trademark Act of 1946,? but is in the nature of a com- 
mon law property right* which originates with the trademark’s adoption 
and use.* Patent Office registration, being merely an administrative act, 
does not preclude any interested p from exercising the right to chal- 
lenge the validity of the mark.® After the requisite publication® of a 
mark and before its registration on the principal register, any person who 
believes that he would be damaged by the registration may file a notice of 
opposition to the registration with the Patent Office.? After the registra- 
tion, cancellation of the mark from the principal register may be sought.® 

In opposition proceedings the opposing party does not act for the pub- 
lic,® but must allege and prove his damages and his interest in the subject 
matter of the registration.‘° The applicant for registration may include 
in his answer a request for cancellation of the opposer’s mark, but no 
defense attacking the validity of opposer’s mark may be otherwise raised 
in the proceeding.? The sole question for determination in an opposition 
proceeding is whether the mark of the applicant is confusingly similar to 
the mark of the opposing party; if the requisite confusion is present, the 
applicant’s registration must be denied.'? Following an adverse decision 
by the Patent Office, a dissatisfied party to an opposition proceeding may 
appeal to either the Court of Customs and Patent Appeals or to the 
District Court for the District of Columbia.* 


In previous opposition proceedings, the applicant, by citing third party 
registrations similar to both marks, has attempted to show that the op- 
poser’s mark was weak and the requisite confusion between the marks 
was absent. The Court of Customs and Patent Appeals in these cases did 
not accept this contention and always adhered to the view that in opposi- 


2 Lanham Act, 60 Stat. 427 (1946), 15 U.S.C. §§ 1051-1127 (1958). 

3“. . in the United States the exclusive right to the use of a trademark has 
always rested and still rests on the common law.” 1 Nims, UNFAIR COMPETITION AND 
TRADEMARKS § 185, at 511 (4th ed. 1947). A trademark is property in the sense that 
it is a part of the business good will which it symbolizes. See 1 Nims, supra § 198a. 

4 Campbell Soup Co. v. Armour & Co., 175 F.2d 795, 81 U.S.P.Q. 430 (3rd Cir. 
1949), cert. denied, 338 U.S. 847 (1949). 


5 Frankfort Distilleries v. Labrot & Graham, 34 F. Supp. 131, 46 U.S.P.Q. 342 
(D.C.E.D. Ky. 1940); Dwinell-Wright Co. v. National Fruit Products Co., 129 
F.2d 848, 54 U.S.P.Q. 149 (1st Cir. 1942), affirming 42 F. Supp. 1016, 52 U.S.P.Q. 
294 (D.C. Mass. 1942). 


6 Lanham Act § 12(c), 60 Stat. 432 (1946), 15 U.S.C. § 1062(a) (1958). 
7 Lanham Act § 13, 60 Stat. 433 (1946), 15 U.S.C. § 1063 (1958). 
8 Lanham Act § 14, 60 Stat. 433 (1946), 15 U.S.C. § 1064 (1958). 


9 Revere Paint Co. v. Twentieth Century Chemical Co., 150 F.2d 135, 66 U.S.P.Q. 
65 (C.C.P.A. 1945); McKesson & Robbins v. Isenberg, 167 F.2d 510, 77 U.S.P.Q. 
382 (C.C.P.A. 1948). 


10 37 C.F.R. § 2.104 (Supp. 1958). 
11 37 C.F.R. § 2.106(b) (Supp. 1958). 


12 American Fruit Growers, Inc. v. Michigan Fruit Growers, Inc., 38 F.2d 696, 
4 U.S.P.Q. 220 (C.C.P.A. 1930); Esso Standard Oil Co. v. Universal Motor Oils 
Co., 213 F.2d 319, 101 U.S.P.Q. 414 (C.C.P.A. 1954). 


18 Lanham Act § 21, 60 Stat. 435 (1946), 15 U.S.C. § 1071 (1958). 
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tion proceedings such third party registrations could not be considered. 
Various reasons have been given for this refusal to consider third party 
registrations. Foremost among the reasons were: (1) it is unimportant 
what rights others, not parties to the opposition proceedings, have against 
the opposer’s mark;'* (2) the validity of the opposer’s mark is not an 
issue in opposition proceedings;!* and (3) no defense attacking the validi- 
ty of the opposer’s mark may be raised in opposition proceedings.” 
Furthermore, where attempts have been made to use third party registra- 
tions to show a weakness in a portion of a trademark, the Court of 
Customs and Patent Appeals has refused to consider such weakness, stat- 
ing that the mark must be considered as a whole.’* This court, at the same 
time, has recognized the use of courts of equity of third party registra- 
tions for these purposes in infringement and in unfair competition suits.’ 

The District Court for the District of Columbia has long held that such 
third party registrations may be used in opposition proceedings. In 
Goodall Worsted Co. v. Palm Knitting Co.,° for example, “Palm-Knit” 
was held to be registrable over “Palm Beach” since the opposer was not 
the originator of the use of the word “Palm” in trademarks, as shown by 
a list of third party registrations. Also, the court stated as dictum in 
Esso Standard Oil Co. v. Sun Oil Co.?" that the use of third party registra- 
tions for the limited purpose of showing the use of words or portions 
thereof in trademarks by others is permissible. 

In Smith v. Tobacco By-Products and Chemical Co.,* an opposition 
proceeding between the marks “Green Leaf” and “Red Leaf” (each for 
use on plant sprays), the Court of Customs and Patent Appeals took a 
more realistic view of the question of confusing similarity. In the Smith 
case, the word “leaf” was held not arbitrary as applied to plant sprays 
and therefore not dominant or controlling in a trademark sense. Marks 
whose initial syllable or syllables are the same will not be regarded as 
confusingly similar if the syllable or syllables in question are not arbitrary 


14F.9., Sharpe & Dohme v. Parke, Davis & Co., 37 F.2d. 960, 4 U.S.P.Q. 181 
(C.C.P.A. 1930); American Fruit Growers, Inc. v. Michigan Fruit Growers, Inc., 
see note 12 supra; Hygienic Products Co. v. Huntington Laboratories, Inc., 139 
F.2d 508, 60 U.S.P.Q. 205 (C.C.P.A. 1943) ; The Celotex Co. v. Millington, 49 F.2d 
1053, 9 U.S.P.Q. 353 (C.C.P.A. 1931); Trustees for Arch Preserver Shoe Patents 
v. James McCreey & Co., 49 F.2d 1068, 9 U.S.P.Q. 554 (C.C.P.A. 1931). In the 
instant case these and other cases were expressly overruled. 121 U.S.P.Q. 510 
(C.C.P.A. 1959) at 512. 

15 E.g., Sharpe & Dohme v. Parke, Davis & Co., supra note 14. 


> E.g., Revere Sugar Refinery v. Salvato, 48 F.2d 400, 8 U.S.P.Q. 547 (C.C.P.A. 
1931). 


17 See note 12 supra. 


18 E.g., Celotex Co. v. Millington, supra note 14; Meyer Chemical Co. v. Anahist 
Co., 263 F.2d 344, 120 U.S.P.Q. 483 (C.C.P.A. 1959). 


19 E.g., Trustees for Arch Preserver Shoe Patents v. James McCreey Co., supra 
note 14, 


20 10 F.2d 1013 (D.C. Cir. 1926). 
21 229 F.2d 37, 108 U.S.P.Q. 161 (D.C. Cir. 1956). 
22 243 F.2d 188, 113 U.S.P.Q. 339 (C.C.P.A. 1957). 
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but have a descriptive or suggestive connotation, and if the remaining 
portions of the marks are clearly distinct.” 

In Lauritzen & Company v. Borden Company, it was contended by 
opposer that its registrations constituted a family of marks for milk 
products ending in the syllable “lac” and that the public would assume 
that any new mark ending in that suffix was made by it. The applicant 
made of record a number of third party registrations showing the use of 
“Jac” as a trademark suffix. The Court of Customs and Patent Appeals, 
in rejecting the opposer’s contention, noted that “lac” is the Latin word 
for milk and therefore not arbitrary, but descriptive, when applied to 
milk products. In so holding the court considered the third party regis- 
trations as evidence of the non-arbitrary nature of “lac”. In the Lauritzen 
case, the court cited Burroughs Wellcome & Co. v. Mezgar Pharmacal 
Co.,?> for the use of third party registrations. In the Burroughs case, the 
opposer claimed a family of marks ending in “fax” for use on medicinal 
preparations. Such common words as “Halifax” and “Fairfax”, in addition 
to third party registrations, were used as evidence of a lack of confusing 
similarity between the marks due to a weakness in the “fax” portion of the 
opposer’s mark. In both the Lauritzen and Burroughs cases the court 
merely mentioned the third party registrations in holding the marks not 
arbitrary. In each case, other evidence was relied upon by the court to 
show that the non-arbitrary nature of the marks was common knowledge. 

In the principal case, the similarity between the marks resided in the 
word “lazy”. The court held that “lazy”, as applied to shoes, is not 
arbitrary; that under the doctrine of the Smith case, “lazy” is weak 
in a trademark sense and not to be given much weight in determining the 
likelihood of confusion between the marks.?® The majority of the court 
in determining whether the word “lazy” was arbitrary as applied to shoes 
considered a list of third party registrations supplied by the applicant. 
The court stated: 


The registration of five such marks can scarcely be attributed to 
mere coincidence but affords definite evidence that the word “lazy” 
has a suggestive significance as applied to shoes.?* 


In keeping with its decision to allow third party registrations as evidence 
of a weak mark, the court expressly overruled a long list of prior incon- 
sistent cases.2* The minority agreed with the result based on the non- 
arbitrary nature of “lazy”, but disagreed as to the consideration of third 


party registrations.?® 


23 May Department Stores Co. v. Kenya Corp., 234 F.2d 870, 110 U.S.P.Q. 276 
(C.C.P.A. 1956) ; Sure-fit Products Co. v. Saltzson Drapery Co., 254 F.2d 158, 117 
U.S.P.Q. 295 (C.C.P.A. 1958). 

24 239 F.2d 405, 112 U.S.P.Q. 60 (C.C.P.A. 1956). 

25 228 F.2d 243, 108 U.S.P.Q. 130 (C.C.P.A. 1956). 

26 Smith v. Tobacco By-Products and Chemical Corp., supra note 22. 

27121 U.S.P.Q. 510 (C.C.P.A. 1959) at 513. 

28 See note 14, supra. 

29 121 U.S.P.Q. 510, (C.C.P.A. 1959) at 514. 
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In the principal case there was no evidence aside from third party 
registrations to show that “lazy” was not arbitrary as applied to shoes. 
The word “lazy” does not in any obvious way describe or suggest shoes. 
However, the showing that “lazy” had been applied to shoes by at least 
five others in the industry,*° is evidence indicating a non-arbitrary use of 
the word. The court considered third party registrations as such evidence, 
but was not concerned with either actual use of the trademark in com- 
merce or actual confusion of the public.*t Thus it would appear that the 
marks are not being used to show a conditioning of the public to the 
word “lazy” as applied to shoes, and hence a lack of actual confusion on 
the part of the public. In so limiting its holding the court avoided a 
number of interesting questions. One such question is the weight to be 
given registrations as evidence of usage of the mark. A trademark is 
prima facie evidence of usage,®* and use in commerce is a requirement 
for obtaining registration.** However, a single use is sufficient to satisfy 
this requirement, and the mark might never be used again. It is obvious 
then that third party registrations would not be of much value as evi- 
dence of usage to show a conditioning of the public. 


In National Motor Bearing Co. v. James-Pond-Clark,** decided the 
same day as the principal case, the court split as in the principal case, the 
majority basing its holding mainly on evidence of third party usage 
introduced by the applicant. In addition, however, the court clarified 
the holding of the principal case. The majority held that the fact that 
some of the third party registrations had not been republished under 
section 12(c) of the Act of 19465 or had been canceled under section 8 
of the act** does not negate their import of establishing a weakness in the 
opposer’s mark, because the mere registration of a number of marks 
indicates that they are not of an arbitrary nature. As dictum, the court 
further stated that the third party registrations were not to be considered 
as evidence of the usage of the marks. If any doubt existed as to the 
manner in which the court limited its use of third party registrations, they 
should be dispelled by this case. 


30 Jd. at 512. 

31 bid. 

32 Lanham Act § 7(b), 60 Stat. 430 (1946), 15 U.S.C. § 1057(b) (1958). Section 
7(b) of the act states that a trademark registration is prima facie evidence of the 
registrant’s ownership of the mark. This ownership is prima facie evidence of use 
of the trademark. American Throwing Co. v. Famous Bathrobe Co., 250 F.2d 377, 
116 U.S.P.Q. 156 (C.C.P.A. 1957). One who owns a trade-mark is presumed to be 
using it, because a mark ceases to be owned when it is not used in connection with a 
business. Rosengart v. Ostrex Co., 136 F.2d 249, 57 U.S.P.Q. 543 (C.C.P.A. 1943). 

33 Lanham Act § 1(a)(1), 60 Stat. 427 (1946), 15 U.S.C. § 1051(a)(1) (1958). 
See Lanham Act § 45, 60 Stat. 443 (1946), 15 U.S.C. § 1127 (1958) for the definition 
of “use in commerce” and “commerce”. 

34 266 F.2d 799, 121 U.S.P.Q. 515 (C.C.P.A. 1959). 

35 Lanham Act § 12(c), 60 Stat. 432 (1946), 15 U.S.C. § 1062(c) (1958). 


36 Lanham Act § 8, 60 Stat. 431 (1946), 15 U.S.C. § 1058 (1958). 
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It would appear that the decision of the majority of the court in the 
principal case to allow the use of third party registrations for the limited 
purpose of showing the non-arbitrary nature (and hence weak trademark 
significance) of a word or syllable as applied to particular goods, is sound. 


Malcolm L. Sutherland 





BOOK COMMENT 


ADMINISTRATIVE Law TREATISE by Kenneth Culp Davis. St. Paul, Minn.: 
West Publishing Co., 1958. 4 volumes, 2720 pages, $70.00. 


This treatise on administrative law in four volumes is actually an ex- 
panded, much more comprehensive version of the author’s one-volume 
study which appeared in 1951. While called a treatise, it is organized in 
the familiar “encyclopedia” style, with consecutively numbered sections 
that indicate chapter positions as well as overall sequence. At times the 
subject coverage overlaps from chapter to chapter, suggesting the digest 
with cross-references. Prospective users, be they students, teachers, or 
practitioners, will find this feature of numbering plus cross-references to 
be quite useful. The breadth of coverage is extremely helpful; it is stag- 
gering to contemplate the amount of labor necessary to _— a work 
of such scope. Only the specialized students in certain fields of current 
interest in public administration or political science will find the work 
lacking in comprehensiveness. These persons are critics of long standing 
—perhaps opponents—of writers in the administrative law field; Professor 
Davis in the past has shown himself to be one of their most relentless 
foes. Besides these, the Justices of the United States Supreme Court may 
find the treatise less than sympathetic to their needs and points of view. 
This reviewer, living and writing in a jurisdiction where the Supreme 
Court is a peculiarly intimate, local institution as well as our highest 
tribunal, feels that Professor Davis has set too high a standard from 
which to launch his criticisms of this local institution. He points out 
that the many chapters of his treatise support some “five constructive 
suggestions”: 


(1) The Court probably should write fewer general essays in its opin- 
ions, and it should give more meticulous care to the ones it does 
write. 

(2) The Court should take greater advantage of the values of case-to- 
case development of the law. 

(3) The Court should make further effort to reduce the frequency of 
contradictory holdings, and it should check its apparently growing 
tendency to indulge in easy generalizations that are misleading if 
read literally. 

(4) The Court should have greater respect for its own holdings and 
for its own opinions; without restricting its freedom to overrule, it 
should restrict its freedom to violate its own doctrine. 

(5) The Court should inquire whether it is often too light-hearted 


[472] 
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about the manipulation of technical doctrine in order to produce 
desired substantive results in particular cases. 


Professor Davis admits the limitations on his own standards when he 
says, “Of course, the explanation of much of the judicial behavior here 
criticized is that the Court is more concerned with disposition of particu- 
lar cases than with integrity of technical doctrine. Up to some point the 
attitude of the Court deserves approval. . . . Each of the five suggestions 
deals with degrees of emphasis. Even if the Court should adopt all five 
of them, a systematic body of principles still will be slow to develop and 
the evolution of guiding doctrine still will sometimes appear to move 
toward confusion and not toward clarification.” 2 

While a court of last resort has the responsibility in the first instance 
of settling fairly the dispute before it in concrete terms, it also has the 
responsibility of doing this within the framework of legal institutions and 
doctrines previously set forth in case law and statutes. Professor Davis 
seems more concerned with this framework from an analytical and pre- 
dictable standpoint, rather than from a position of seeing the difficulty 
the Court has in each case: in one decision it must do justice to the 
parties before it, at the same time relating its position to the general trends 
of legal theory. He would be impatient with that meticulous study of the 
background of each case—in fact and in legal evolution—upon which the 
Justices must base their conferences both before and after the oral argu- 
ments and the writing of opinions. This background is, quite properly, 
not the material for a useful treatise; although individual law review 
articles of great value are based on it. Though often critical of the 
inadequacy of the legal doctrines enunciated by the Court in opinions, 
Professor Davis shows sympathetic understanding of the Court’s problem 
of equating justice with clear and definitive statements of the law, both 
for prospective litigants and for students and professors of administrative 
law (particularly those who essay to write textbooks). He feels that the 
Court has not done enough work, or good enough work, in carrying out 
its responsibility for making Supreme Court doctrines or holdings pre- 
dictable. Frequently his need for analytical symmetry leads to sharp 
critical comment, or to the use of analogies which belie the real nature 
of the Supreme Court’s task in this period. More and more, controversial 
matters, which involve major political quarrels, come to the Court in 
the dress of cases and controversies, even though they must pass through 
that fine sieve, the need for the writ of certiorari. This roblem a 
in the Government and industrial security-loyalty cases, the troublesome 
immigration cases and the Selective Service cases, as well as in many of 
the prosecutions under the Smith Act and the espionage and educational 
segregation cases. More recently it has involved labor disputes. The 
legislative and executive branches of Government, having failed to de- 
termine policy or settle their basic policy differences, seek, more and 


1] Treatise V. 
2 Td. at IX. 
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more often, to let the Court bear the brunt of attempting to solve the 
almost impossible dilemmas of this age. This burden is heavy, especially 
with those cases whose political or foreign-affairs connotation renders 
them difficult of solution by judicial process. 

The first volume contains nine of the thirty chapters in the treatise. 
There are no tables or indices in the first three volumes other than a 
table of contents. The lack of single-volume tables of cases and indices 
make the treatise more cumbersome to use than it should be, in the light 
of its importance, quality, and extensive coverage. The omission may be 
a matter of understandable publishing economics, but is hard to com- 
prehend in view of the use of very handsome printing, good binding, 
and rich heavy paper in the manufacture of the work. 

Chapter 1, on “The Administrative Process” is an excellent survey of 
the issues covered by the topic, even though he says, “Apart from judicial 
review, the manner in which public officers handle business unrelated to 
adjudication or rule making is not a part of administrative law.” * This 
means that much of what political scientists call “public administration” 
is excluded. Yet several pages later* the author indicates that the em- 
phasis is now on rule making and adjudication, and such incidental powers 
as investigating, supervising, prosecuting, advising, and declaring. In 
later chapters he claims these preliminaries are often more important 
than traditional rule making and adjudication. Indeed, when discussing 
what rule making and adjudication cover, Mr. Davis also finds that his 
analytical concepts in these areas must yield to practical considerations 
not at all susceptible of judicial review. 

In the first chapter he starts the discussion of a problem which troubles 
him throughout the treatise; i.e., the place of administrative action in our 
governmental and legal systems. The statistical survey of the number, 
kind and importance of administrative-law issues and processes shows 
how staggering and weighty are the masses of administrative determina- 
tions as compared with judicial dispositions in the federal and state 
courts. Unfortunately, the author did not have available the First and 
Second Reports of the Office of Administrative Procedure of the Depart- 
ment of Justice, which contain very helpful statistical materials. Good 
use is made of the annual reports of the administrative agencies. “Who 
is helped or hurt by administrative process” indicates, to the surprise 
of laymen if not of administrative lawyers, that business, the utilities and 
industry are more often helped than hurt, and are vociferous for the 
continuation of controls. The difficulty of terminating emergency con- 
trols in wartime bears out this thesis to a remarkable degree. Both at that 
time and in time of peace, strong vested interest develop for the con- 
tinuance of certain economic patterns of control. The historical develop- 
ment receives fine coverage in the survey of the growth of the adminis- 
trative process. 


8 Td. at 3. 
4 Id. at 5. 
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In this version of his treatise, the author contemplates the objections 
of an untutored, non-administrative lawyer whom he calls “Mr. Practi- 
tioner.” At this juncture the text material yields to certain well-docu- 
mented dislikes Mr. Davis has shown earlier for the old-time common 
lawyer, with his uninformed devotion to Jaissez-faire principles and a 
doctrinaire adherence to the separation of powers concept. In his sections 
covering state court decisions and rules, Professor Davis finds these courts 
still backward in their devotion to “little government” controls and the 
separation of powers doctrine. An earlier casebook, prepared by this 
reviewer in collaboration with an eminent Supreme Court Justice, is cited 
as an outmoded example of how even 25 years ago the separation of 
powers idea was felt to be a framework for materials on administrative 
law. The separation doctrine, of course, has long been a straw man to 
knock down as an abstract concept; the very source materials from Madi- 
son in the Federalist and in the Virginia Bill of Rights long ago indicated 
that a literal doctrinaire application was neither desirable nor possible. 
Indeed, that case book contained those extracts, which Professor Davis 
also cites in this treatise, as correctly stating the aim and purpose of using 
the separation of powers in the federal constitution. The existence of the 
separation of functions in the first three articles of the Constitution 
of the United States cannot be ignored, however. Professor Davis 
in his next chapter follows the traditional separation by discussing the 
relationship between the legislative power (of the Congress) under the 
Constitution of the United States, and in succeeding chapters the execu- 
tive and judicial issues in administration. Despite this straw-man conflict 
which intrudes many times in the work, Professor Davis does have a real 
appreciation of the constitutional issues involved. He rightly castigates 
uninformed and careless resort to the abstract concept of separation of 
powers in many state and early federal courts, as well as in the literature 
of criticism and opposition to the administrative process. Dean Pound, 
a current critic, has been more ambivalent in his criticisms than Pro- 
fessor Davis would appear to admit. For while Dean Pound finds “‘separa- 
tion” evils comparable to the hated Court of Star Chamber and Court of 
Requests of the Tudor and Stuart kings, he also was and is our first 
learned apologist for the administrative process. To this day Dean Pound 
cherishes the more persuasive analogies of the Chancellor and his ulti- 
mately benevolent, judicial courts of equity as the prototype of our 
administrative agencies. The equity courts were only eliminated when 
they too became technical, dilatory, and even abstract in their rulings, as 
in the hated labor injunctions of the 1920-30 period. 

In view of the appeal of the author and publishers to students and 
practitioners, one cannot but wonder how this denigration of “Mr. 
Practitioner” will assure a lawyerlike examination of the issues by new 
readers. Living and working in an area where, for hundreds of miles in 
every direction, the reviewer finds lawyers and clients extremely con- 
scious of the importance and difference of procedures of administrative 
agencies, it is both surprising and distressing to him to find “Mr. Practi- 
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tioner” accorded such sharp criticism. Yet the law schools in many parts 
of the country, from their curricula, appear to have only time enough for 
a 2-hour course in the basic subject of administrative law. A panel of 
young law school teachers last year at the annual meeting of the Associa- 
tion of American Law Schools took as their topic “Wasted Hours in 
Administrative Law.” This subject had a topical reference to some col- 
lected materials, with a repetitious emphasis on judicial review of all kinds 
of administrative actions. In the course of the discussions it appeared that 
in some areas federal agencies did not create much litigation or practice, 
while in other areas the chief local interest was in state agencies and ma- 
terials, where the separation of powers doctrine still rules. We all have 
our parochial needs, but the general principles, and the longer and 
broader federal experience in many fields, provide useful and even com- 
pelling authorities for both state and federal administrative process. Oc- 
casionally, as in the subpoena-contempt process, the state authority is 
valued by Professor Davis as superior to federal doctrine. 


Mr. Davis also gives proper historical development to the doctrine of 
“Supremacy of Law” and articulates the theory that the administrative 
process, like equity, comes not to destroy the law but to fulfill it. More- 
over, he also recognizes that the doctrines of check and balance in the 
separation of powers concept requires that the legislature as well as the 
judiciary be charged with checking the administrative and executive 
agencies. The author’s dislike for the Dicey and Dickinson works is 
profound, but in such matters as “prosecution or not,” “subpoenas,” 
and above all, “security-loyalty programs” in government and industry, 
he comes out strongly for the rights of every man at common law (Mr. 
Dicey’s Common Law Man) to have his day in court, to meet his judge 
face to face, to learn the case against him, confront his accusers and 
cross-examine dangerous unfavorable witnesses. His classic illustration is 
that of the witness who knew a petitioner as a communist associate, when 
on cross-examination the basis for the accusation was friendly associa- 
tion with members of the ADA, with a view to joining that group.’ But 


5 Id. at 428: 


A good illustration of need for confrontation and cross-examination is the case 
of John Jones, a real case with a fictitious name, described in a brief filed by 
the American Civil Liberties Union. A co-worker informed the FBI that he 
had heard Jones express Communist ideas to another employee, and that Jones 
had told the informant that he was going to join a subversive organization. At 
the hearing, on direct examination by members of the Security Hearing Board, 
it appeared that the . . . informant had never been displeased by anything 
Jones had done in their work together, and was simply doing his duty as a 
loyal citizen. On cross-examination, however, the informant admitted that he 
could not recall the nature of the pro-Communist ideas expressed by Jones, 
except that he was positive that they were pro-Communist; that he did not 
know what Communism was ‘except that it is a form of political party which 
threatens world supremacy and so forth’. . . . The informant further testified 
that the subversive organization Jones had told him he was going to join was 
Americans For Democratic Action, and that an attorney-friend of the informant 
had told him that Americans For Democratic Action was ‘as Communist as 
Russia itself. Towards the close of the cross-examination, (after it had been 
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as he points out in the treatise, the issues and the setting make all doctrin- 
aire positions vulnerable at times. Historical scholarship has indeed shown 
Mr. Dicey to have a limited knowledge of English government in his 
time, but the strength of his “common law man’s day in court” has per- 
meated the thinking of common lawyers throughout the world, includ- 


ing some professors of administrative law, Professor Davis, and this 
reviewer. 


In the second chapter, Professor Davis gives an analytical treatment of 
the delegation issue, using federal (mostly Supreme Court) and state 
decisions. Except for the unfortunate period of the NRA, when the 
Court held certain federal legislation to be an unconstitutional delegation, 
the issue appears to have been one where dogmas of non-delegability 
were contradicted by the cases. Even the NRA and the Panama Refining 
Co. case would probably go the other way today as did Fabey v. Mal- 
lonee* without a standard or an intelligible principle. Much depends on 
the subject, the area of coverage, and the familiarity of principles of 
control. Strict procedural protections, congressional or judicial reviews, 
and internal controls in the basic statutes may well be preferable to the 
vague conceptual standard or “intelligible principle.” But it remains for 
the legislatures to take their tasks of legislation seriously in any event. 
State cases are less simple to analyze as producing any predictab e result, 
because of their devotion to the outmoded “standards” and “intelligible 
principle” concepts. 

Chapter 3 deals with “Investigation.” Here Professor Davis is greatly 
concerned with the intrusiveness of the administrative investigating 
power, without the safeguards of the probable cause, jurisdiction or 
coverage tests as applied by the courts. From Mr. Justice Holmes’ “fish- 
ing expedition” veto in the American Tobacco Co.° investigation to the 
Oklahoma Press Co. and Morton Salt cases, George Orwell’s Big 
Brother of 1984 seems to have arrived several generations ahead of 
schedule. The Congress, aided by recent Court opinions, was determined 
to give new and wider ee powers to agencies, without jurisdic- 
tional tests or procedural safeguards at the initial stages. This is best 
indicated in the generous grants of subpoena powers, even though their 
enforcement in the federal arena is left with the regular Article III courts. 
Such judicial safeguards do not prevail in the state field. The fourth and 
fifth amendment protections have been eroded to such an extent, that 
even Mr. Dicey would be considered orthodox, if that could save our 


developed that the informant had at one time been Jones’ supervisor and that 
thereafter, Jones had advanced rapidly in grade, becoming the informant’s 
supervisor), the informant admitted that on several occasions Jones had taken 
credit for the informant’s work. 


6 Panama Refining Co. v. Ryan, 293 U.S. 388 (1935). 

7 332 U.S. 245 (1947). 

8 FTC v. American Tobacco Co., 264 U.S. 298 (1924). 

9 Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946). 
10 FTC v. Morton Salt Co., 334 U.S. 37 (1948). 
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constitutional protections in fact. The author is so devoted to individual 
protection in this field that his admiration for the administrative process 
is visibly shaken. He cites with approval Mr. Justice Frankfurter and 
Mr. Justice Jackson in the Shapiro dissents: “The far-reaching effects 
of the decision are emphasized by some of the observations of dissenting 
Justices [citing Frankfurter J, dissenting]... . Another dissenter resorted 
to reductio ad absurdum: ‘It would, no doubt, simplify enforcement of all 
criminal laws if each citizen were required to keep a diary that would 
show where he was at all times, with whom he was, and what he was up 
to. The decision of today . . . invites and facilitates that eventuality.’ ” 
[Citing Jackson J, dissenting. ]* 

Chapter 4 on “Supervising and Prosecuting” brings out the author’s 
distrust of one aspect of the non-reviewable and dangerous power of 
administration: free discretionary authority. He thinks this freedom is 
more important administratively, and greater in potential harm to individ- 
uals and companies, than the absence of adequate formulae for judicial 
review of orders and regulations by administrative agencies. He gives 
many examples of informal requests, efforts to compromise or simply 
requests for more information, which in effect are final decisions without 
procedural protections or justiciability. “If what the Commission finally 
requires of the registrant is thought to be arbitrary or unreasonable, the 
registrant has no practical recourse except to comply.” This position of 
power for administrators is greatly enhanced by the requirement in so 
many federal fields of a license to engage in some phase of interstate 
activity or commerce. A dissenting FCC Commissioner has referred to 
one form of this control as “regulation with lifted-eyebrow.” ** Banking 
is subject to the most secret of all controls. However, its success plus 
the need for complete public confidence in the soundness of the bankin 
structure, would justify a measure of approval in this field which should 
be withheld elsewhere. Curiously enough, in recent years administrative 
apathy may in some cases have become more harmful to the public in- 
terest and private rights than too much zeal. 

Chapter 5 on “Rules” is one of the most helpful and yet most sur- 
prising of all chapters in the book. Professor Davis, an analytical lawyer 
of great talent and determination, attempts to draw a clear line between 
rule making and adjudication, and offers all the panaceas including the 
maligned one of Mr. Justice Holmes in the Prentis Case.* He would 
settle for the Willapoint Oysters, Inc. v. Ewing answer, based on the 
FAPA definitions, but still he has trouble with many borderline cases and 
with the dual legislative-adjudicative character of many hearings. Thus, 
he says early in the chapter: “Often the best solution of the problem of 
clarifying borderline activities is to avoid classifying them—to skip the 


11 Shapiro v. United States, 335 U.S. 1 (1948). 

12] Treatise 207. 

13 Jd. at 242. 

14 Prentis v. Atlantic Coast Line Company, 211 U.S. 210 (1908). 
15 174 F.2d 676 (9th Cir. 1949), cert. denied, 338 U.S. 860 (1949). 
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labelling and to proceed directly to the problem at hand. Thus, the 
problem is to determine appropriate procedure for a particular activity; 
the practical procedural needs may be studied without calling the activity 
either rule making or something else; usually nothing will be lost if the 
activity is regarded as borderline or mixed or unclassifiable.” 1* He also 
ends with this practitioner’s rule of thumb, “These various difficulties are 
avoided by saying simply that adjudication resembles what courts do in 
deciding cases, and that rule making resembles what legislatures do in 
enacting statutes. The particular problems of classification can be resolved 
by keeping an eye on the consequences of the particular classification.” 17 
The Delphic mysteries of interpretative and legislative rules, and what 
weight should be given to them by reviewing courts and administrators, 
would be, “Sometimes they do and sometimes they don’t and much de- 
pends on whether they like them or not.” Reenactment also has a less 
than definitive result. 

Chapter 6, on “Procedures for Rule Making,” presents an interesting 
survey of the limited requirements for this process, including advisory 
committees and general hearings. The trial of hearing is to be con- 
fined to cases where adjudicative facts are in dispute. “If party participa- 
tion is deemed inappropriate, the — of hearing does not arise. If 
participation is appropriate, the form of participation, including the 


question of hearing or not, is likely to be only a matter of convenience, 


not a question of fairness.” Yet many rule-making hearings are drawn out 
by long opinions of witnesses subjected to hostile cross-examination. The 
federal publication of rules and regulations in the Federal Register Sys- 
tem is given an excellent historical and analytical treatment, including the 
famous argument in the Panama Refining Co.'® case before the Supreme 
Court. 


Chapter 7 on “Requirement of Opportunity to be Heard” is one of the 
two longest chapters in the volume. The pace that a trial is required 
for disputed adjudicative facts clearly dominates the material, except 
for one more attempt to polish off the separation of powers doctrine. At 
this point the author digresses surprisingly to discuss the “Brandeis brief,” 
and the habit of Mr. Justice Brandeis to marshal factual background 
in his opinions from outside the record in the case. The Goldsmith v. 
Board of Tax Appeals’ requirement of a hearing is coupled with the 
more confusing but perhaps more complete pair of cases: Londoner v. 
Denver and Bi-Metallic v. Colorado.** The criterion here is not num- 
bers, but whether or not the cases alleged individual grounds requiring 
as to each one a specific adjudication. 


161 Treatise 286. 

17 Td. at 287. 

18 Supra note 6. 

19 270 U.S. 117 (1926). 
20 210 U.S. 373 (1908). 
21 239 U.S. 441 (1915). 
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The need for confrontation brings in Wild Bill Hickok, as cited by his 
fellow townsman of Abilene, Kansas, D. D. Eisenhower; perhaps to the 
embarrassment of his Attorney General in security cases, Hickok is 
quoted in a dissenting opinion” by Mr. Justice Frankfurter. Oral argu- 
ments in all types of hearings are given a full analysis, which ends with 
the thought: since the Supreme Court can limit or even dispense with 
oral arguments, why cannot administrative agencies? Emergency and 
temporary action, and inspections or tests, are cited as reasons why hear- 
ings sometimes are not needed and cannot be given. A survey of the 
doctrine of “privilege” concerning due process of law in alien, security- 
loyalty and selective service cases occupies about one-third of this chap- 
ter. The trend in favor of more due process of law to protect “privi- 
leges” in these fields is demonstrated, with a few very critical exceptions 
in the Supreme Court duly noted and deplored. Bailey v. Richardson 
still stands, however, despite limiting language in other cases. The Green4 
and Taylor® cases this year may well be interpreted as one more such 
limiting factor, but are not much more convincing than the ye pe 
cases of Kent v. Dulles*® and Dayton v. Dulles.2* The “mootness” of the 
Taylor?® case may well be a future subject for correction by Professor 
Davis, if Mr. Taylor gets into industrial security troubles again. 

Chapter 8, though as long as chapter 7, is in the nature of an anti-cli- 
max, with its detailed presentation of rules of practice and descriptive 
statements concerning the problems of uniformity and diversity, judicial 
influence on administrative procedure, pleadings in administrative hear- 
ings, public and private hearings, and right to counsel. When one comes 
to the technical issues of parties, intervention, and the Ashbacker Doc- 
trine,”® the chapter comes alive. The section on hearing methods, order 
of proceedings, transcripts, and records adds little to the surveys of the 
Attorney General’s Committee and the President’s Conference on Ad- 
ministrative Procedure of 1953-55. The same is true of subpoenas and 
discovery. Government privilege gets an important place, as it should, 
but the rest of the chapter seems repetitious of materials found earlier 
in the book. 

Chapter 9, which concludes volume one, in summary style covers sub- 
delegation of power, and is concerned with haphazard federal statutes 
on subdelegation and state court decisions on the subject. State courts 
have generally been somewhat less liberal than federal courts in allowing 
subdelegation of power. 

In volume two, the opening chapter on “Examiners,” number 10, is 


22 Jay v. Boyd, 351 U.S. 345, 372-3 (1956). 

23 182 F.2d 46 (D.C. Cir. 1950). 

24 Greene v. McElroy, 360 U.S. 474 (1959). 

25 Taylor v. McElroy, 360 U.S. 709 (1959). 

26 357 U.S. 116 (1958). 

27 357 U.S. 144 (1958). 

28 Supra note 25. 

29 Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945). 
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one of the shortest in the book. Yet the Attorney General’s Committee 
on Administrative Procedure found the position and status of trial 
examiners one of their most controversial problems. For the decade fol- 
lowing 1941, this issue remained one of the most persistent in adminis- 
trative law literature. For nearly a decade after the Administrative Pro- 
cedure Act’s compromise solutions, the issue seemed paramount in pro- 
cedural topics. Recently however, the top agency group and its rela- 
tions with the legislative and executive branches of the Government, as 
well as with lobbyists and influence peddlers, seems to have taken the 
limelight from other issues. Professor Davis is not overly impressed by 
the examiners’ roles, even though their key starting position in the ad- 
ministrative process is tremendously important. As to the examiner, “His 
two main functions are to preside and to prepare the intermediate 
(initial or recommended) decision. Both functions are definitely sub- 
ordinate.” *° (Emphasis added.) Many attempts, both in the ABA and 
Congressional criticisms in the 1930’s, and more recently in the Hoover 
Commission and Task Force reports, have been made to raise the status 
of the examiner to one comparable to a trial judge in a court of general 
jurisdiction. This new status would mean longer and more secure tenure, 
independence from agency or executive domination or control, and a 
salary commensurate with that of a federal district court judge. Mr. 
Davis is opposed to this degree of improved status for examiners. But he 
does believe in some enhancement of the position of the examiner and an 
increase in his power. He concedes that further improvements are neces- 
sary. While he is able to cite a Supreme Court opinion in the case of 
Ramspeck v. Federal Trial Examiners Conference* for this point, his own 
position seems really dictated by his low evaluation of their position and 
responsibility. Perhaps this conclusion comes from his opposition to the 
“judicial” concept, and the sources of this concept. Certainly the original 
ABA proposals for an administrative court or administrative adjudication 
presented many technical and analytical dilemmas. The loose language 
of the Hoover Commission and its Task Force reports and the ABA 
recommendations have a poor standing in comparison with the language 
of the FAPA and the rulings on the examiners’ existing legal status by the 
Supreme Court and other courts. Yet the basic suggestion of a judicial 
status, made by the outside critics, cannot be effectively answered merely 
by brilliant analysis of existing statutes and case law. When discussing a 
related problem in the NLRB, Professor Davis later suggests that public 
belief in, or acceptance of, the impartiality of administrative agencies is 
so necessary that perhaps statutory reforms can be justified for that reason 
alone, if they can produce good practical results. 

Mention of the Civil Service Commission’s “fiasco”, in inquiring into 
the qualifications of examiners in office at the time of the passage of the 
FAPA (1946), is made in connection with the Supreme Court’s refusal 


30 2 Treatise 34. 
31 345 U.S. 128 (1953). 





482 THE GEORGE WASHINGTON LAW REVIEW 


to go along with the Trial Examiners’ Conference in their truly astonish- 
ing case against the Commission. Yet the amazing ineptitude of the Com- 
mission’s rules on grades, selection and promotion is passed over. A new 
practical approach is to be attributed not so much to the CSC as to the 
strong criticism its standards had received. It abandoned in effect the 
first standards, after its authority to issue them was upheld. The newly 
created Office of Administrative Procedure and its reports are not in- 
cluded in this discussion, in part no doubt because of the delays in 1958 
and 1959 in making available the reports of its activities for 1957 and 
1958. 

Chapter 11, on “Institutional Decisions,” involves a lengthy presentation 
and analysis of the four Morgan** decisions of the Supreme Court, with 
emphasis on the first and fourth holdings. Professor Davis says, “In 1941 
the Court withdrew in the Fourth Morgan case most of what the First 
Morgan case established, for the Court held that deciding officers may 
not be examined to determine the extent of their reading and considera- 
tion of the record, or their consultation with members of their staff.” ** 
Yet his references to the first Morgan** opinion are the most numerous 
of all, as shown by his table of cases. In many later contexts and chapters 
he cites the first Morgan opinion as a powerful authority on his side, 
including a reference to what is called “a cardinal principle of fairness.” 
The rigorous analytical technique of discussing legal concepts in the ab- 
stract (outside of the case where they emerged) and the criticism of 
isolated passages from cases, will give the reader the reaction that the 
treatise has been more critical than expository or unifying in its use of 
Court materials. This problem is not uniform in the treatise, for there are 
many fine intuitive discussions of the Court’s aims and difficulties in 
special fields of control and relief. 

The institutional approach which was the centre of the Morgan* case 
difficulties has indeed been sanctioned with safeguards in the FAPA, but 
its glorification in this chapter seems rather overstressed. 

The efforts to hamper outside consultations by hearing examiners 
(and recently even by agency heads) are consistent with the “judicializa- 
tion” drive of the ABA and the Hoover Commission, if not legally sup- 
portable under existing law and court holdings. The special statutory 
attempts already carried out in the Communications Act amendments of 
1952, and in the earlier Taft-Hartley separation of prosecutions in the 
NLRB, are given full critical treatment. Curiously, though the FCC 
situation will not work, the NLRB after a very bad start, apparently 
has been made to work well for the time being. Also set forth are the 
Immigration Act amendments as to deportation hearings, to overcome 


382 Morgan v. United States, 298 U.S. 468 (1936); Morgan v. United States, 304 
U.S. 1 (1938); United States v. Morgan, 307 U.S. 183 (1939); United States v- 
Morgan, 313 U.S. 409 (1941). 


33 2 Treatise 37. 
34 Supra note 32. 
35 [bid. 
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the alleged cost of hearings ordered in Wong Yang Sung v. McGrath** 
(under section 5 of the FAPA). While technically correct in the inter- 
pretation of the effect of Marcello v. Bonds** on section 5(c) of the 
FAPA, the author does not go into the important if tortuous legal excep- 
tion in section 7 of the FAPA itself. Nor does his citation of Mr. Justice 
Jackson’s constitutional doubts in the majority opinion of Wong Yang 
Sung v. McGrath** elevate these phrases to the status of constitutional- 
law rulings by the Court. There is no discussion at this point of the 
immigration regulations providing for the appointment of a second spe- 
cial officer for these cases, to present the evidence and let another hear, 
evaluate and order. Nor is there a showing that this was relevant to 
Marcello v. Bonds.*® The later discussions of the problem also overlook 
these difficult aspects of the cases, which in practice, do have two officers 
when contested. Moreover, the conclusion that none of the restrictions 
of section 5(c) of the FAPA are applicable under the 1952 legislation 
runs counter to lengthy analysis in the Marcello v. Bonds*® opinion and 
to the language of the statute and regulations and practice thereunder 
quoted by the Court. Indeed, only on one point does the Court have to 
swallow its due-process pride, namely the supervision and control of the 
two hearing officers by the Regional Directors of the Immigration and 
Naturalization Service under the Department of Justice. While this is 
quite a big swallow on first impression, it does not justify the simplified 
criticism in the treatise. However, significant safeguards are provided in 
the 1952 statute. The trend of specialized procedures, some of them 
tending to lower the current trends of due process of law, (if not the con- 
stitutional holding) is one which all observers of the administrative 
process, including this reviewer, deplore. 

Most distressing of all, here and elsewhere in the treatise, is the 
tendency to rely on technical legal concepts and presumptions to justify 
finality of decision, where current abuse of authority by agency heads is 
increasing under the immunities of the institutional decision technique. 
It is not the hearing examiners we need to worry about any more, but a 
cynical manipulation of the record to achieve results, pressed upon the 
agency from outside sources; some, alas, from within the legislative and 
executive departments. Though many of the criticisms of the institu- 
tional decision are not persuasive, this form of decision is not immune to 
important critical charges, as the author later points out in his sections on 
personal rights and privileges. 

Chapter 12 on “Bias,” which includes the concept that a final kind of 
bias is “interest” either personal or financial, is a classic exposition of the 
law and holdings as affecting both courts and administrative agencies. 


36 339 U.S. 33 (1950). 
87 349 U.S. 302 (1955). 
38 Supra note 36. 

39 Supra note 37. 

40 Ibid. 
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The criticisms of the principle of “necessity,” and the recommendation 
that such cases should then be scrutinized by profound and deep judicial 
review, are most helpful for an understanding of the problem. In con- 
trast chapter 13 on “Separation of Functions” seems to suffer from the 
author’s dislike of the abstract concept of separation of powers. Professor 
Davis recapitulates critically the majority and minority recommendations 
of the Attorney General’s Committee on Administrative Procedure, the 
President’s Committee on Administrative Management, the ABA’s 1944 
proposals, the President’s Committee on Immigration and Naturalization 
of 1933, the 1953 Hoover Commission reports, and its unfortunate 
Legal Services Task Force Study of 1955. He presents and criticizes 
Congressional legislation since the FAPA, in much greater detail but 
along the same lines as he followed in chapter 11 on “Institutional Deci- 
sions.” He gives a detailed clause-by-clause analysis of sections of the 
FAPA, in which he reexamines and tests much of the material in this 
chapter and in chapters 10 and 11. The mass of cases, references, and 
citations employed here is impressive, and is organized in very usable form 
for “brief writing.” To the general reader, it is less appealing as a presen- 
tation of the legal issues. 

Chapter 14, on “Evidence,” contains a long and masterful presentation 
of the strong trend in federal and state case law against exclusionary rules 
of evidence, especially as regards administrative agency hearings. He 
demolishes the notion that there are exclusionary rules applicable to 
non-jury trials and to the so-called federal equity practice, which is so 
often referred to by courts and even incorporated in some statutes gov- 
erning administrative bodies. He surveys existing statutory rules on 
admissible or probative evidence, and notes the small number of reversals 
grounded on admission or exclusion errors. The “Residuum Rule” and its 
surviving effects, particularly in the states, is discussed in all its bewilder- 
ing detail. He cites the late Chief Justice Vanderbilt with approval on 
state law as to exclusion of evidence, though he rejects some Vanderbilt 
pronouncements in other state fields with a dialectical force that is 
rather frightening. Now that the recent court decisions, especially the 
FAPA holdings, differ markedly from the ee apse of older evi- 
dence cases and books, the author contemplates the present state of the 
law with much satisfaction. Only on cross-examination and on opinion 
evidence does he leave us in doubt as to what it really should be; this gap 
is very significant. 

Chapter 15, on “Official Notice,” represents one of the author’s great 
contributions to understanding, because here he emphasizes the impor- 
tance of judicial notice—and its expanded counterpart, official notice—as it 
impinges upon both court review and administrative agency holdings. As 
his later chapter on res judicata, Professor Davis has been extremely 
effective in his presentation and analysis of the existing law and holdings, 
and his indication of what future developments must be, both in the 
judicial and administrative fields. While judicial notice seems to have 
been outstripped in its use by Mr. Justice Brandeis in the “Brandeis brief,” 
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and in his carefully documented court opinions, (too often, alas, in 
dissent), the reliance by Professor Davis on the innovations of Mr. 
Brandeis seems to be entirely justified, even though a bit ing at 
first reading. The distinction between legislative and adjudicative facts 
is extremely helpful as a conceptual or analytical presentation. One feels 
that the author must regret how difficult it is to follow this useful guide 
in practice. The use of the materials on the Durham insanity case from 
D. C. (to present a new rule of mental or physical defect as the test) and 
the analysis of the communist cases do not seem as well developed as are 
the other parts of the author’s theses. They could be expanded and 
given more background for the readers. The criticisms of the American 
Law Institute Model Code of Evidence and the Uniform Rules of the 
Commissioners of Uniform State Laws seem too superficial to be as con- 
vincing as the author appears to find them. The FAPA as interpreted in 
cases, and the Model State APA, appear to provide a fairer and more 
workable set of rules and holdings. Federal and state cases, apart from 
the FAPA rules, are also surveyed and given an informative analytical 
treatment. It is pleasing to find the seven principal Supreme Court opin- 
ions on official notice are not inconsistent with the author’s conclusions. 
Supreme Court practice is held consistent with the author’s thesis but 
quite at variance with the Model Code and the Uniform Rules of Evi- 
dence. State court decisions are characterized by confusion, but a number 
also follow the text, and the arguments are so compelling that a great 
many more will do so. 


Chapter 16, on “Findings, Reasons and Opinions,” shows in an interest- 
ing manner how the courts, in reviewing administrative holdings, require 
that the findings, reasons, and opinions be set forth as a basis for intelligent 
and effective review. While courts themselves often left wide gaps in 
their own opinions, to the detriment of readers’ full understanding, they 
were quite able to prescribe what others should do. In addition, codifica- 
tion of the better court practices appeared in the Federal Administrative 
Procedure Act and the Model Administrative Procedure Act for the 
states. Constitutional law does not often require as much as the courts 
desire in practice. The distinction between “ultimate facts” and “basic 
facts”, which Gray v. Powell*! and the Dobson*? case seemed to disparage 
if not destroy, still appears to the author to have a useful life. Implied 
findings also are an interesting if unsettled field, as are the jurisdictional 
fact holdings now so rarely encountered except in the selective service 
and alien cases. 

Chapters 17 and 18 deal with “Estoppel and Stare Decisis” and “Res 
Judicata,” respectively. “Estoppel and Stare Decisis” contains an analytical 
presentation of the materials to prove the general thesis that it is hard 
to justify estoppel against private individuals in favor of the government, 
though there are some powerful cases where it has happened. But there 
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is now a growing mass of authority against such estoppel, both in state 
and federal case holdings. The Moser** case on citizenship, granting 
estoppel against the Government is indeed hard to justify on legal 
premises, but is a fine piece of equity and is therefore more likely to 
reflect the future development of the law than the Merrill* case on crop 
insurance, with its insistence that farmers should know the contents of 
the Federal Register. Stare Decisis in administrative holdings had some- 
thing in common with equitable estoppel, but probably requires different 
considerations. Courts are often very careful about giving hints before 
they reverse long standing holdings, and agencies could do this also. 
Individuals should be protected against retroactive changes of administra- 
tive policy rulings. The author’s ultimate satisfaction with the Chenery 
rulings*® in the second Supreme Court opinion is more puzzling in the 
light of the excellent case he makes against this holding in his own version 
of a compelling dissenting opinion in that case.** (Sec. 17.08). Agencies 
are not restricted, as are courts, to waiting for actual cases and making 
retroactive rulings on them. They may make policy changes, or indicate 
the need for change, at any time by means of rules and hearings. The 
charge that the SEC could have written an effective rule, even for future 
cases, seems doubtful in the light of the complex issues and the SEC’s own 
reactions to them. But the acceptance of its own obscure retroactive 
position does not seem well justified. 


In “Res Judicata,” the author presents his previously well-known thesis 
for the use of this doctrine in administrative decisions, when conditions 
exist that parallel those which gave rise to the doctrine in the courts. 
Here the Restatement of the Law, the American Law Institute, and the 
author are in accord as to what the law should be both for courts and 
administrative agencies. Some courts have yet to learn the true faith. 
Applying the doctrine is not always easy, but the author’s analysis and 
arguments should go far in clearing up what has been a trying area for 
legal writers. 

The third volume is devoted to analysis of the case and statutory ma- 
terials setting forth the respective administrative and judicial jurisdictions 
under regulatory procedures in general. It consistently employs the 
traditional common law analytical approach, dear to teachers and students 
reared under the case-law technique. Its application to the administrative 
law field, with its vast setting in constitutional problems, new poli 
doctrines and holdings, gives a reader many occasions to wonder about its 
utility to lawyers and judges in solving real — Its utility in ena- 
bling lawyers, students and brief writers to find many “points” for legal 
arguments and brief writing is much clearer. The difficulties lie perhaps 
in the present untidy nature of much administrative litigation and investi- 
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gation, in an absence of clear-cut issues, and above all in the confusing or 
undeveloped legislative policy behind much of the administrative process. 
Most commentators, including Professor Davis, think the “records” are 
too long and too confusing in administrative hearings. Yet these chapter- 
by-chapter analyses repeat, from one chapter or section to the next, many 
of the same issues, cases and statutes. They take the points up with a 
view to clarification of a different issue or the analysis of a different 
“legal concept,” as empirically reached by the Supreme Court, in its 
attempt to achieve a definitive standard of justice for all within a frame- 
work of existing legal materials. 

The author seems more successful with his discussion (chapter 19) of 
the problem created by the concept of “primary jurisdiction” of adminis- 
trative agencies or courts, as the proper issue is framed. He has difficulty 
in harmonizing labor cases with FCC materials. The antitrust cases pre- 
sent a special set of problems. On the whole, the diversity of the subject 
matter does not detract greatly from his attempt to reach a summary 
and conclusions which should provide good working guides for lawyers. 

Chapter 20, on “Exhaustion of Administrative Remedies,” presents an 
interesting heresy which the author in another article has indicated by 
saying that, “Administrative remedies often need not be exhausted.” 47 
Certainly the two lines of cases he traces have for some years provided 
searchers in this field with a difficult choice of results. 

Here Professor Davis begins to find trouble with his analytical ap- 
proach, for he has to start distinguishing this issue from questions of 
primary jurisdiction which precede it, and also from questions of “ripe- 
ness” for review which follow it. The former determines whether a 
court or agency should take initial action; exhaustion is concerned with 
the timing of action; and “ripeness” deals with the broad doctrines that 
govern the kind of functions courts may perform in general, as translated 
here to the arena of administrative proceedings. 

To return to the doctrines of exhaustion of remedies in the administra- 
tive stage: the concern is for (1) irreparable injuries involving constitu- 
tional invalidity on the face of the statutes and/or regulation involved; 
or (2) the impracticality of following through the administrative process 
in the light of the injury alleged. At this point Mr. Davis adds a caveat: 
that considerations of the agency’s specialization may sometimes require 
prior administrative recourse. These are the three key factors. 

Chapter 21 covers many kinds of administrative proceedings. The 
analysis of the issues and particularly the handling of statutes which are 
self-executing and those which are not self-executing should be most 
helpful to readers. Here he treats the problem of anticipating criminal 
prosecutions. When one comes to administrative regulations, the multi- 
plicity of the issues provides difficulty. The C.B.S.** case is a good point 
of reference, but when he goes on to declaratory orders and formal find- 


4719 F.R.D. 437 (1957). 
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ings, informal advice, instructions, and threats, and finally to cases in 
state courts, the author finds a summary difficult to achieve. He offers 
some conclusions and proposals, the latter numbering fourteen. The 
first is general; the remainder consists of individual cases, or groups of 
cases and statutes. He takes up the merits of certain problems in order 
to attempt a consistent approach, saying, “Perhaps the courts should 
recognize a judicial discretion to decide an issue of legality in special 
circumstances.” 4° This a et chapter reveals a great deal of unneces- 
sary concern for outmoded references in the courts to limitations on case 
and controversy and on declaratory orders. The final proposal seems 
the soundest of all in this respect: “The main responsibility for fashion- 
ing the law of ripeness is that of the courts, for the reasonable limits of 
the constitutional terms ‘case’ and ‘controversy’ are clearly wide enough 
to leave the courts a free hand. The idea, vigorously promoted in some 
quarters, that federal courts are without constitutional power to act 
unless two parties are opposing each other is demonstrably false and 
contrary to practice which has been customary from the beginning of 
our constitutional system.” °° (cf. Recent steel injunction order.) Chapter 
22 on “Standing” surveys many diverse administrative procedures and 
policies. 

Chapter 23, on “Federal Forms of Proceedings,” is not a subject-matter 
survey of federal legislation or the titles of the United States Code, but 
is an analytical survey of procedural devices and issues. After a general 
outline of the federal system, Mr. Davis covers the Federal Administrative 
Procedure Act, federal statutory remedies, injunction and declaratory 
judgment, inadequate remedies at law, resisting enforcement, habeas 
corpus, mandatory relief and jurisdiction to grant it, and the scope and 
availability of review as affected by mandatory relief. A special section 
is needed for conclusions on mandatory relief. Certiorari and prohibition 
get special treatment, followed by federal court review of state adminis- 
trative action, with special reference to one of the author’s pet dislikes, 
the Prentis Case.*! He also discusses statutory limits upon federal review 
of state action, and discretionary refusals of the same. Stay and other 
interim relief complete the subjects; there is only a page and a half of 
summary. Except for the obnoxious Prentis case, the author feels that on 
the whole the federal system is satisfactory. Mandamus and mandatory 
injunctions are the big trouble spot in federal forms, and the author 
demolishes a great many errors in this field in his special conclusion. The 
Prentis doctrine is fortunately reduced by the two Johnson Acts, and 
more importantly by a discretionary abstention on the part of federal 
courts from exercise of their jurisdiction to review. This equitable discre- 
tionary role was actually the basis of the original Prentis holding, despite 
the many piecemeal citations from it wrongly employed by many state 


49 3 Treatise 206. 
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and federal courts, which incur the author’s justified criticism. A short 
summary of conclusions indicates that the state forms are generally un- 
satisfactory, and that legislation should provide for a single form of pro- 
ceeding in each state. If plurality of state common-law remedies is to be 
retained, it should follow that “when a suitor shows a right to some relief 
the court grants the relief to which he is entitled, unrestricted by the 
form of the proceedings brought by the aggrieved person.” * This 
approved holding is that of the New York Court of Appeals. 

The last three chapters in the volume deal with a general area covering 
“Tort Liability of Governmental Units, Officers’ Tort Liability, and 
Suits Against Officers for Relief Other than Damages.” The doctrine of 
sovereign immunity, lurking in the background in this entire area, is given 
an interesting historical development; its modern application is pretty 
thoroughly demolished. The Federal Tort Claims Act, and its limitations 
and exceptions, are discussed with particular reference to the two most 
general and troublesome aspects. These are: (1) liability of the govern- 
ment to the same extent as a private individual under like circumstances; 
(2) liability for acts causing damage involving the exercise or failure to 
exercise a discretionary function or duty. 


This discretionary aspect applies to federal agencies or employees of 
the government, whether or not the discretion involved is abused. The 
Dalelite’® case, and its restriction in the Indian Towing Co.™ and 
Rayonier*® cases, is well presented and analyzed. In lieu of conclusions 
and summaries, we have 25:15, “Law Making as a Test,” 25.6, “Judicial 
and Quasi-Judicial Action” and 25:17, “Some Musings about Long-Range 
Objectives.” Truly the draftsman of analytical conclusions has given up at 
this point when he says: “The development of a full-fledged system of 
sovereign responsibility is a task of enormous difficulty and is not likely 
to be accomplished without the interaction of many minds over long 
periods. We shall, nevertheless now open up a few questions, make some 
guesses, and express some subjective opinions.” *¢ 


The case materials and analysis of the two chapters on officers’ liability 
seem to be very helpful; again the analytical jurist has ended the first 
with a short “Perspective and Conclusions,” and the second with “Per- 
spective and Recommendations,” with overtones of historical and socio- 
logical concepts of some importance. 


By way of contrast to the redundant analytical presentation of the 
procedural issues in volume three, it is refreshing to find volume four’s re- 
maining text material, a little over a third of the volume, to be sturdy and 
informative. It covers the more traditional concepts of judicial review, and 
if generations of law students have been bored with courses taking too 
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much of this approach, it is none the less extremely interesting and 
helpful for persons familiar with the problems and the literature. The 
young teachers of administrative law who found their charges rebellious 
at too much drill in various unrelated judicial review problems (at the 
A. A. L. S. meeting in 1958), should also find this part of the book a 
classic presentation of a very vital part of the law. The author finds his 
rigorous analysis not sufficient here to explain or even rationalize the 
Supreme Court holdings and state court rulings. He then gives many 
valuable suggestions for understanding why the courts have ruled in 
such diverse ways, which defy analysis, but may in effect secure a 
realistic and practical justice. Indeed these rulings have a higher degree 
of predictability than their lack of consistency indicates. 


The first chapter in the volume, number 28, deals with “Unreview- 
ability.” Following the definition of terms used, or categories applied, 
in the treatise, it first attempts to distinguish this concept from the many 
aspects dealt with in volume three. Mr. Davis also admits overlapping or 
foreshadowing the second and third chapters of the volume, dealing 
respectively with “Scope of Review of Evidence,” and “Scope of Review 
of Application of Legal Concepts to Facts.” Although often in the earlier 
volumes, one resents this enforced analytical separation of materials in 
the same general area, the process is accomplished in these chapters with 
so much historical detail coupled with intuitive passages and traditional 
legal materials that the whole effect is very satisfying. 


The study is however not without some irritants and surprises in in- 
dividual passages, particularly in the treatment of several outstanding 
cases. The first point for critical reflection occurs at the outset in the 
treatment of the Chicago & Southern Air Lines v. Waterman Steamship 
Co.5" ruling of the Supreme Court. Whenever he cites the case, the 
author makes much of the Court’s statement that the clarity of the 
statutory language and the clear evidence that Congress meant what it 
said would not preclude the Court’s finding of “unreviewability” of the 
agency’s order. Certainly the Court only said the language was suscepti- 
ble of the interpretation urged in the case, and apparently accepted by 
Professor Davis on a literal reading. But the section is one which incorpo- 
rates powers, the terms of which are in other sections of the act concern- 
cerning the President’s power, and these references render the meaning of 
the original section far from clear and obvious. The Court could not 
achieve its interpretation in this case without acknowledging the presence 
of problems in foreign relations and international affairs that were not 
suitable for Court consideration or review. 


In the discussion of the Estep®® case, and of the alien exclusion and 


deportation cases, there is a purely analytical approach to language which 
in other portions of the treatise the author frankly concedes involves 


57 333 U.S. 103 (1948). 
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basic personal-rights issues, that are more than mere analytical pawns to 
be handled by logic and consistency of language alone. 

Thus, perhaps one of the early paragraphs is one of the most significant 
in this area. He says, “We are, however, to some extent concerned with 
the scope of review, because it is impossible to discuss reviewability with- 
out in some measure considering the scope of review. As we shall see, 
unreviewability usually is not an absolute concept but is usually a matter 
of degree.” ** (Emphasis added.) Discussing a statement made in the re- 
port of the Attorney General’s Committee on Administrative Procedure, 
that problems of review involve area of review and scope of review, the 
assumption was that any particular case was either within or without the 
area of review; i.e., either reviewable or not reviewable. The author con- 
cludes that this simple alternative is not in fact borne out by the case 
holdings; instead, he outlines as many as sixteen categories or combinations 
of aspects which he finds in an even greater number of case holdings. 


While many statements would indicate that problems of reviewability 
are primarily problems of statutory interpretation, and that the whole 
subject of administrative law is merely interpretation of statutes, the 
chapter maintains with impressive supporting data, that there is a great 
common law of judicial review developed by the courts independently of 
statutory provisions; and to the degree that it rests upon something other 
than statutory or constitutional interpretation, it is pure common law. 


This concept is at war with many statements made by Mr. Justice 
Frankfurter indicating that apart from the text and texture of a particular 
law, in relation to which judicial review is sought, “judicial review” is 
a mischievous abstraction. According to the dissenting opinion in Stark 
v. Wickard,® “there is no such thing as a common law of judicial review 
in the federal courts.” Such an attitude usually puts him in dissent in a 
number of leading cases where the Court has extended concepts of review- 
ability far beyond the statutory terms. 


To understand the law here concerning unreviewability, the author 
takes up the history of reviewability in the Supreme Court from Martin 
v. Mott* in 1827 down through the 19th century, to the leading case of 
American School of Magnetic Healing v. McAnnulty® in 1902, which 
is also important in the development of the use of injunction in the 
federal courts. This holding was soon followed by the Bates & Guild v. 
Payne® case in 1904, with its rule that today still seems extremely useful 
and appropriate: 


That where the decision of question of fact is committed by 
Congress to the judgment and discretion of the head of a depart- 


59 4 Treatise 2. 
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ment, his decision thereon is conclusive; and that even upon mixed 
questions of law and fact, or of law alone, his action will carry with 
it a strong presumption of its correctness, and the courts will not 
ordinarily review it, although they may have the power, and will 
occasionally exercise the right of so doing. 


Since now the great issue for the critics of the administrative process 
is how to assure more judicial review or control, it is interesting to note 
that these rules were a great improvement over the 19th-century court 
interpretations of non-reviewability; in fact a reversal of that policy 
which was achieved not by statute but by a changing common law of 
the federal courts. It has long been a feature of common law that it does 
develop and change to meet the needs of litigants in the courts. There 
was no clear uniform progress as to reviewability. Nevertheless, with 
some set-backs, there has been progress where private rights or equities 
are clearly presented to the courts. Despite the general trend, the author 
has to deal with four important recent Supreme Court decisions, which, 
he felt were justified at the time, but which he feels left the door to 
judicial review partly open. The FAPA did not in its liberal wording 
change the common law of reviewability, but its legislative history does 
provide problems. 

Statutes sometimes inexplicitly deny review; some statutes make admin- 
istrative action final; some say it shall not be reviewed; some withdraw 
the jurisdiction of the courts to review; there are also problems of the 
constitutionality of cutting off review in any degree. The alien and 
selective service (“draft”) statutes with the words “shall be final” provide 
some of the most delicately balanced issues; here Professor Davis is torn 
between concern for the human rights and freedoms involved, and the 
strict interpretation of the statutes according to their plain and obvious 
meaning. The section provisions of the FAPA will not seem to everyone 
(as they are to Professor Davis) “clear, unambiguous, and unequivocal” 
when applied in all these different areas of review. Perhaps more accept- 
able is his conclusion that the introductory clause of section 10 (FAPA), 
with its words, leads to the simple idea that the courts in the future as in 
the past will continue to be the principal architects of the law of 
reviewability. 

In this area, the role of habeas corpus as a method of review has been 
greatly developed through the Court’s interpretations of its role, in the 
“shall be final” situations. The historical development of the alien’s right 
to review by this writ is well set forth. Only in the treatment of the 
Heikkila® case as the leading one in the recent period can one quarrel 
with the analysis. The case of Shaughnessy v. Pedreiro,® that in effect, 
overruled Heikkila, receives very little attention, except curiously in an 
earlier section on suits against government officers. Yet much of the 
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Pedreiro case language creates problems as to what will develop from 
the section 10(e) language. These problems are much more serious than 
either Heikkila or the extension of declaratory judgments to orders under 
the simple exclusion process in Brownell v. Tom We Shung® would 
indicate. Perhaps the implications of Pedreiro’s references to section 
10(e) are too upsetting and fairly remote just now. But in other fields 
Professor Davis is quite prepared to carry forward even less tangible 
concepts on a basis of logical projections. The troublesome negative- 
order doctrine and its modification which had already been considered in 
“primary jurisdiction” is again given a sound historical setting. But the 
summary handling of the incredibly complicated United States v. I. C. C.%* 
cases seems quite unsatisfactory. The due process angles of unreview- 
ability are, however, admirably handled. 


There is a useful survey of state cases, and some helpful conclusions on 
three fundamentals that should be taken into consideration whenever the 
subject matter is intrinsically suitable for judicial review. Review 
strengthens rather than weakens the administrative process; no review at 
all violates a principle that courts and agencies should perform on the 
basis of the comparative qualifications of each tribunal. This means that 
when interests of any magnitude are affected by administrative action, 
there should be some check on the administrators. 


One of the subjects most written about and discussed is the “Scope of 
Review of Evidence,” which the author treats in his next-to-final chapter. 
The great mass of material is presented in its historical and analytical 
context, with full treatment of the constitutional aspects, including the 
unique requirements of de novo review in the Ng Fung Ho,®* Crowell,” 
and Ben Avon™ cases and their successors. “Substantial evidence” is 
discussed in all its various shades of meaning and completeness, both 
before and after the FAPA and the Universal Camera™ ruling under it. 
The roles of judges and juries are traced with reference to their i 
significance in the administrative process and judicial review. The dif- 
ferent practical results obtained under the varying uses of the “sub- 
stantial evidence rule” and the possible changes under a “clearly errone- 
ous” rule, leave one with the eeling that the diffierences are not great 
and, above all, are not clear to the courts. Real understanding of these 
problems seems to be reserved for the final chapter, where the author 
explains the apparent inconsistencies of courts under “The Scope of 
Review of Application of Legal Concepts to Facts.” Here the analytical 
separation, while time and space consuming to a degree, does reward the 
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author and his readers by giving both an effective, and generally satisfy- 
ing, presentation and explanation of the case materials. 

Just as the opening chapter deals with fundamentals that affect all the 
succeeding chapters, the final chapter is a summary and interpretation of 
a great part of the four volumes. The “law-fact” division of trial courts 
and reviewing courts is given an analytical and historical setting, and is 
finally turned into a functional presentation to achieve workable practical 
results. This function is the real clue to the “law-fact” interpretation of 
legal materials. 

The principal object of the final chapter is to discover the reasons or 
motivations of the courts in choosing between the reasonableness test 
(substantial evidence for a reasonable man) and the rightness test (the 
court’s concept of justice in each case) in reviewing applications of legal 
concepts to facts. These matters cannot be reduced to a rule or formula, 
and the Court has never attempted any such systematic statement; it 
merely relies on its discretionary power to determine the scope of the 
judicial inquiry from case to case. The treatise takes up the two ap- 
proaches to the “law-fact” distinction: the purely analytical, based on an 
attempt to follow the meanings of the words; and an empirical approach 
to be designated as practical, functional, pragmatic, or policy, according 
as the elements are found in each possible application. Historically the 
latter approach is the one always followed by common law courts, even 
in the great judge-and-jury allocation of tasks. The analytical approach 
has not been successfully used at any time, despite attempts during and 
since the 19th century. The most commonly accepted use reaches the 
same conclusions as Professor Green in his book entitled Judge and Jury: 
“By and large the terms ‘law’ and ‘fact’ are merely short terms for the 
respective functions of the judge and jury.” 7 Indeed from the “artificial” 
approach they are all highly complicated legal issues; perhaps the term 
used by Professor Isaacs with the approval of Mr. Davis is too much a 
denigration of the term “question of law.” Professor Davis renews his 
criticisms of one author’s attempts to prove the courts still follow the 
analytical approach in judicial review of administrative action. When he 
comes to a fuller examination of that author’s position, their differences 
appear to focus on a jurisprudential issue as to the relative importance 
of the analytical and the philosophical or teleological approach. It does 
not seem worth the amount of space it occupies in these sections. 

The treatment of the Dobson" case surprisingly omits the formula 
the Court has attempted in this field, in favor of a rigorous analysis of the 
language and holding of the Court in a case which, as the author shows, 
defies logical explanation. Quite queey. the author reasons that a 
practical or realistic approach is to be preferred to an artificial, formula 
one, because as he points out, judges who keep an eye on the meaning 
of what they are doing (I take it “consequences” is meant) are more 
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likely to produce sound decisions than those who blindly apply the 
literal meaning of words in their cases. 

Judges should be allowed to handle freely, and give final rulings on, 
those matters which are within the area of specialization of well-trained 
judges. Administrative agencies should have the primary and final au- 
thority over those questions which are within the area of specialization of 
their respective staffs. Under these terms, “question of law” or “ques- 
tion of fact” may have a truly variable significance, depending upon the 
setting of the issues in varying disputes. 

The difficulty in accepting some of the Court’s treatment of these 
issues is shown in a handful of leading cases on each side, which are 
discussed at length by way of illustration of the problem. The earlier 
conviction by Professor Davis, as to the wisdom and technical excellence 
of the Court’s decision in the second Chenery™ case, seems to weaken 
under this rigorous treatment. For he says “One of the most extreme 
applications of the doctrine of Gray v. Powell" (an extreme instance of 
judicial self-restraint) came in the second Chenery*® case in 1947.” An 
even more surprising holding of the Court came in 1951 in the O’Leary™ 
case on workmen’s compensation. While some of the cases, like Dobson"® 
and Hearst," have been reversed by legislation for their own particular 
agencies for the future, their reasoning still has a powerful influence in 
other areas of control. In trying to explain the Court’s refusal to follow 
its Chenery® case reasoning in a later SEC case, the Central-Illinois* 
case, in which it laid down its own law, (after holding the Commission 
had not abused its discretion), Mr. Davis shows his understanding of the 
Court’s sense of practical justice coupled with functional self-evaluation. 


Rigorous analysis alone cannot produce this understanding. Historical 
research and sociological values have been of greater importance in 
formulating this intuitive explanation of the Court’s position. Thus he 
wisely observes: 


The Court may have been unprepared to announce as its own the 
principle the Commission laid down in the Chenery case, and yet it 
did not see fit to disapprove that principle. The Court may have 
wanted to leave the Commission free to recede from the declared 
principle, as in fact the Commission has done. (Citing cases.) In the 
Central-Illinois case, the Commission had already through its case 
law developed the doctrine of the Supreme Court’s decision in the 


74 Supra note 45. 

7 Supra note 41. 

76 Supra note 45. 

77 O’Leary v. Brown-Pacific-Maxon, Inc., 340 U.S. 504 (1951). 
78 Supra note 42. 

79 NLRB v. Hearst Publications, 322 U.S. 111 (1944). 

80 Supra note 45. 

81 SEC v. Central Illinois Securities Corp., 338 U.S. 96 (1949). 
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Otis case; the Court may have thought the occasion appropriate to 
strengthen the Commission’s hand by unequivocally approving the 
Commission’s action.®? 


Interestingly enough, in this most difficult problem Mr. Davis concludes 
with an explanation which accounts for much of the Court’s inadequac 
for a definitive text writer and for students of all Supreme Court hold- 
ings: “The Court was focusing upon disposition of the case, not writing 
an opinion to guide the determination of whether or when a reviewing 
court should substitute judgment.” §* The reviewer sympathizes equally 
with Mr. Davis and with the Court in this continuing dilemma they both 
must face. The repetition of his explanations of the Chenery cases and 
others is probably also dictated by the “encyclopedia arrangement” of the 
chapters with their decimal-numbered paragraphs, which a hasty re- 
searcher may read in isolation. For legal literature, this repetition is not 
advantageous. 

The chapter ends with the separate discussions of three major criteria 
which are very helpful and rightly described as of “special importance:” 
(1) The comparative qualifications of courts and agencies, (2) The 
degree of legislative commitment of power to agencies; (3) The distinc- 
tion between enunciation of general principle and the application of legal 
concepts to unique forms. The latter is expanded in the section arrange- 
ment, “Substituted Judgment on Important Generalizations but Not on 


Narrow Applications.” A short section on “Regulations” refers back to 
the chapter on that subject but could benefit by recapitulation here. The 
short summary and conclusions is an excellent example of concise state- 
ment. 


The rest of the volume contains several important sections including 
model forms for pleadings for six of the major agencies, CAB, FCC, 
FPC, FTC, ICC, NLRB, and a special part dealing with forms relating to 
“Judicial Review of Administration Actions in the Federal Courts.” These 
forms are keyed in to the agency rules and regulations in the Code of 
Federal Regulations. The judicial review section is keyed in with the 
appropriate sections of the treatise and contain references to the Judicial 
Code and the Federal Rules of Civil Procedure. The relevant sections of 
the agency statutes are also included in some instances. 

This section is followed by the Federal Administrative Procedures 
Act as amended, various lengthy tables, and a comprehensive treatise 
index. The “Table of Cases” runs over 130 pages, and keys are given as 
to sections and footnotes within the treatise. A “Table of Statutes” fills 
eighteen pages and the “Table of Authorities” fills forty eight pages. The 
index fills about sixty pages, and seems comprehensive and satisfactory. 

The citations of some authority of an unorthodox type raises interest- 
ing questions as to their persuasive quality, even though the eminence of 


82 4 Treatise 227. 
83 Jd. at 229. 
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the authors is granted. Thus, The Washington Lawyer by Charles 
Horsky as — of procedures and policies cited is unusual.** The absence 
of any references to the Commission on Government Security and its 
report in 1954-55 is a surprising gap in view of the very detailed examin- 
ation of this issue and the references to the excellent but unofficial report 
to the Bar of the City of New York. This Commission has made many 
valuable analyses and important suggestions as a result of the reports and 
testimony it had received. The absence of a study of the Office of 
Administrative Procedure in the Department of Justice and its two annual 
reports is also a surprise; even though these reports were late, particularly 
the 1958 report, which was available only in August 1959. The earlier 
report and the establishment of the office in 1957 pursuant to the Recom- 
mendations of the President's Conference on Administrative Procedure 
made in 1955 would seem to have been of concern to the writer. 

The text of the Administrative Procedure Act is useful in any dis- 
cussion, but its location in volume four without possibility of removal for 
use with the other volumes, detracts from its practical use. Slip sheets of 
such laws are a must in office practice and den discussion. The collec- 


tion of forms for the six major agencies should also prove helpful for a 
general practice in this area, but specialists will need much more. 
Undoubtedly this four volume treatise has become the leading au- 
thority in our time on administrative law. For the time being Davis is 
the Blackstone and Chancellor Kent of this new and extremely funda- 


mental development of the administration of justice. The weaknesses, 
if any, which occur to this reviewer must be taken as an expression of 
personal needs which are not met in the book. Most people will find a 
high percentage of their needs taken care of, a higher per cent than in 
any other work in this field. For practitioners and brief writers the 
detailed point by point recapitulation of cases and principles in volume 
three, will undoubtedly be of more interest than the introductory ma- 
terials and analyses in volume one. Perhaps the synthesis and intuitive 
reasoning of the chapters of text in volume four will come closest to 
the usual expectations of what a treatise should provide. This portion of 
the book is also more familiar in style and content to students in the field 
at the law school levels. The administrative process, which is the emerg- 
ing interest now of greatest significance in the literature of the field, 
appears to be concentrated in volume two. Practitioners and students 
alike may find some unexpected or even unorthodox ideas and styles of 
presentation, but teachers must agree that volume two is comprehensive, 
extremely thoughful and always challenging. For this reason whether or 
not they agree with all the conclusions is not very important. 

The abundance of authorities covered in the text and cited in the 
footnotes is most striking. Even the anonymous comments and notes of 
the law reviews are given generous consideration. Law review editors, 
with few exceptions, may feel that some really significant contributions 


84 Citing Horsky re practice of Internal Revenue Service, 1 Treatise 267, note 11. 
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in their publications have been overlooked. However, there is such an 
abundance of that material it would be ungracious to ask that everyone’s 
contribution be given some recognition. We can all look forward with 
much interest to the second edition of this now established legal classic. 


James Forrester Davison* 


* Professor of Law, The George Washington University. A.B., 1921, LL.B., 1923, 
Dalhousie University ; LL.M., 1924, S.J.D., 1929, Harvard University. 
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Part-Time Lecat Epucation, A Srupy OF THE PRoBLEMS OF EVENING 
Law Scuoots, by Joseph T. Tinnelly, C. M. Brooklyn: The Founda- 
tion Press, Inc., 1958. 259 pages, $4.00. 


Father Tinnelly’s study is addressed to actual and prospective law 
students, their families, and members of the faculties and administrative 
staffs of law schools. It contains answers to many of the problems en- 
countered in the study and teaching of law in evening schools. The 
author’s background qualifies him fully for the task he has undertaken. 
He studied law as a full-time student at St. John’s (LL.B.), Harvard 
(LL.M.), and Columbia (J.S.D.), and was for several years dean of 
St. John’s University School of Law in Brooklyn, N. Y., presiding over 
a large multiple-division institution with separate programs for full-time 
and part-time students and faculty. 

Although Dean Tinnelly does not claim definitiveness for his book, it 
will serve well as a guide until such a study is produced. This reviewer 
believes the author has more than attained his objective, which he de- 
scribes as “to inform those directly engaged in part-time legal education 
. . . of the experiences of others in this field . . . to make clearer the prob- 
lems met in part-time legal education and to suggest methods by which 
they may be attacked.” As Professor Cheatham of Columbia Law School 
says, “Almost every page . . . reflects the experience and b grvamoe of 
the author [who] not only thought through [but] lived through the 
problems he treats.” 

The work is divided into four parts aggregating sixteen chapters, as 
follows: 


Part A. The Problem of Part-Time Legal Education. Three chap- 
ters on the history, a survey, and the objectives of part-time 
law schools. 

Part B. Characteristic Features of Part-Time Law Schools. Three 
chapters concerned with the types of students, and with the 
problems of fatigue and time encountered in night law 
study. 

Educational Methods of Part-Time Law Schools. Six Chap- 
ters dealing with standards for selection of students, pre- 
legal education requirements, curriculum, teaching meth- 
ods, faculty, examinations, and grades. 

. Facilities and Administration of Part-Time Law Schools. 
Four chapters on the library, other physical facilities, stu- 
dent activities, and administration. 


Dean Tinnelly includes a number of interesting tables, based in part on 
[ 499 ] 
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his own surveys of the students in a multiple-division law school. He 
documents the entire study with source materials of a varied nature. The 
work lacks a bibliography; it is hoped the author will publish one for the 
benefit of those wishing to pursue various aspects in detail. 

Four appendices contain the Articles of Association of the Association 
of American Law Schools, the standards of that group and of the Ameri- 


can Bar Association, and a Classification of Law Schools in the United 
States. 


The coverage is broad, and embraces all sorts of problems confronting 
those engaged in or supervising legal education. The author’s own wide 
experience is augmented by his observation of the lectures of scores of 
professors in forty-three part-time or multiple-division law schools, and 
in many full-time schools. The resulting set of suggested standards and 
solutions reflects broad understanding of, and sympathy for, multiple 
division law schools and their problems. 


Dean Tinnelly finds that, on the whole, multiple division law schools 
compare favorably with their full-time counterparts. They fill a special 
need. The part-time student is somewhat more mature than the day 
student; many of those able to afford full-time study deliberately choose 
to attend night schools because of the valuable experience they may gain 
in employment. As for the part-time faculty, whatever lack there may be 
of graduate degrees is compensated for by a wealth of practical experi- 
ence. As John Hervey Adviser to the Council on Legal Education of the 
American Bar Association has said: 


I submit that a law teacher needs to know what it is like to have 
his knees shake when his case is called and he rises for his opening 
statement. Personally, as dean, I would prefer as a teacher a bright 
young lawyer who has five years of active practice to one equally 
bright who has an earned S.J.D. from the best law school in Ameri- 
ca but has had no private practice. 


Though there are many problems peculiar to multiple division law 
schools, the author finds that in many respects the objectives, faculty, and 
facilities are similar to those of schools lacking an evening division. 

It is the hope of this writer that — of the recent critics of part-time 
law study, who were particularly vocal at the 1957 meeting of the Asso- 
ciation of American Law Schools, may through reading Dean Tinnelly’s 
book gain a different perspective and a better understanding of the 
multiple-division law school and its accomplishments. 

A brief review cannot analyze all parts of the study, but it should not 
be concluded without paying tribute to the author for his style. Father 
Tinnelly has produced a work that is terse and informative, factual and 
statistical, yet highly readable. There is an absence of padding and un- 
necessary words. In this respect it would be a salutary example to many 
judges in drafting opinions and to legislators in composing statutes. 
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Father Tinnelly paints a broad picture with detail and coherence. Any- 
one interested in the subject will find the reading of his study a reward- 
ing experience. 


Charles J. Zinn* 


PoLiTicaL AND Crvit RicHTs IN THE Unttep States, by Thomas I. Emerson 
and David Haber. Second Edition, 2 volumes. Buffalo, New York: 
Dennis & Co., Inc., 1958. 1,536 pages, $36.00. 


In his foreword to the initial one-volume edition (1952) Robert M. 
Hutchins declared that it was “the only comprehensive collection of cases 
and materials on the most important subject in the world today.” Since 
then we have had sputniks and luniks, not to mention beatniks. But if 
the quality of man’s continued existence either on this pear-shaped globe 
or nearby ones is as important as the mere fact of existence, the Hutchins’ 
declaration applies with equal or added force to the present two-volume 
collection of essays, statutes, regulations, court opinions, and administra- 
tive rulings—all supported by massive documentation. 

Materials are grouped under seven major headings: personal security; 
voting; political organization and expression, including the loyalty-securi- 
ty muddle; miscellaneous free speech problems, including licensing, 
picketing, group libel, privacy, and obscenity; academic freedom; 
freedom of religion and church and state; discrimination in housing, edu- 
cation, employment, and transportation and public accommodations. Even 
with the expansion into two volumes the editors have found it necessary 
to delete some topics covered in the first edition, the two major casualties 
being the chapter on rights of individuals in criminal proceedings and the 
section on broadening the channels of mass communication. Also despite 
the two-volume format there is continued omission of materials on private 
associations, civil rights: in emergency periods, military law and juris- 
diction, rights of aliens and human rights in the world community. Even 
with these omissions there remains a body of material which may not 
inappropriately be called stupendous, particularly when one remembers 
that it was not until 1919 that the Supreme Court got its first free speech 
case (Schenck v. United States) and not until 1925 (Gitlow v. New York) 
that the process of reading civil liberties content into the fourteenth 
amendment began. 

The diffuse materials on freedom of speech which caused some organ- 
izational problems in the first edition are more effectively handled here. 
One big improvement is the bringing together into one, expanded, sec- 
tion of the materials on “censorship” of books and of movies, which for- 
merly were separated. However, the heading used for this vital section 
is simply “obscenity.” This marvelously vague term is a favorite amo 
legislators, and perhaps as a loose classification device it can be stretched, 


* Law Revision Counsel, U.S. House of Representatives Committee on the Judiciary ; 
Professorial Lecturer in Law, The George Washington University. 
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as in this book, to cover materials whose offense is not so much their sexy 
or bloody character as their alleged sacrilegious character (the movie, 
“The Miracle”) or alleged dangerous character (Hallmark Productions’ 
film of way in which dope peddler entices innocent people to use mari- 
juana). But the basic issue, even though many of the illustrations may 
involve allegedly obscene sexual matters, is the broader one of mass 
security and mass taste versus ideological and artistic freedom. Indeed, 
using “obscenity” as the section heading may tend at the outset to color 
the ultimate conclusion. 


ne 98 space pressure the editors have fortunately been able to retain 
Elia Kazan’s restrained and wonderfully perceptive account of the Legion 


of Decency’s successful assault on the movie, “A Streetcar Named Desire.” 
His succinct summary, and his question, merit quotation: 


Now Warner Brothers, as the owners of the film, had the right to 
make these or any other cuts. From a business standpoint, it is easy 
to understand why they acceded to them. The Legion’s point of 
view is also clear: they believe that certain things should be seen and 
others should not be seen by those who follow their dictates. If a 
picture, especially an important picture, can be brought into line 
with their code, they are naturally pleased. 

That leaves the public, the author and myself to be considered. 
(Vol. 2, p. 952.) 


Are there also here some overtones of relevance to current television 
problems? 


Aside from problems of organization, it is largely bootless in a work 
such as this to argue with the content of formal materials such as court 
opinions, statutes, study reports. Is there enough critical comment, sum- 
mary and evaluation, either from the editors’ own pens or from selections 
from law reviews and other works? Within the confines of what reason- 
ably can be expected in a basic treatise, the reviewer would answer in the 
affirmative. If price and length were no object it might be ideal to have 
still a third volume devoted to readings, analogous to the Selected Read- 
ings on Conflict of Laws (Association of American Law Schools, Maurice 
S. Culp, Editor, 1956) and the Selected Writings on the Law of Evidence 
and Trial (Association of American Law Schools, William T. Fryer, 
Editor 1957). One difficulty with such a suggestion, however, is that in 
the field of civil rights and liberties, as in the field of constitutional law 
in general, the printed word is not noted for its durability. 

Who will use this fine collection of materials? At $36 per set it is a 
safe bet that it will have very restricted use as a text, even in seminars. 
It is not the kind of work that the average person, even an average 
egg-head, settles down with by the fireside on a long winter evening. As 
a reference tool its utility is obvious. But with an almost complete 
dearth of teachable materials on civil rights and liberties, either for law 
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school or political science use, it is unfortunate that this publication 
venture was not undergirded by some Foundation so as to bring the book 
off the reference shelf and into the classroom. 

Even at this date this reviewer would like to suggest that some organi- 
zation like the Fund for the Republic offer to underwrite the cost of the 
set, or the cost above $10, for students regularly enrolled in courses or 
seminars on civil rights and liberties. True, few three-semester-hour 
courses would cover the entire 1,500 pages, but within the work there is 
ample room for selection, and also opportunity for amplification through 
use of the excellent note structure and references. John Stuart Mill’s 
faith in his essay “On Liberty” that the truth will out may be well- 
founded, but, family budgets being what they are, not all men will pay to 
bring it out. And yet it is particularly important to promote discussion 
and reasoned thought in the field of civil rights and liberties because 
ignorance is the natural seed-bed of prejudice. 

Robert G. Dixon, Jr.* 


Tue Lasor RerorM Law, prepared by the Bureau of National Affairs, 
Inc. Washington: BNA, 1959. 496 pages, $8.50 (paper); $9.50 (cloth). 


Writing about the legislative history of the Taft-Hartley Act, Pro- 
fessor Archibald Cox said: 


It is becoming increasingly common to manufacture ‘legislative 
history’ during the course of legislation. The accusations of outside 
participation made in Congress, and the elaborate interpretations in 
some passages in the committee reports, suggest the danger that this 
occurred during consideration of the Taft-Hartley amendments." 


The lesson learned from the 1947 labor legislation was apparent in 
the legislative debates, hearings, and documents on the labor reform law 
in 1959. Many times in each day of the debates, one was conscious of 
the repeated phrase of individual legislators, “For purposes of legislative 
history, let us make it clear that .. . .” And whispered conferences on 
the Senate floor were often concluded with the words, “I think we'd 
better make some legislative history on this.” 


The conscious efforts of members of Congress to “make legislative 
history” in such volume,? brings to mind Justice Jackson’s warning on 
the use of congressional debates in construing statutes: 


* Associate Professor of Law, The George Washington University. 

1 Cox, Some Aspects of the Labor Management Relations Act, 1947, 61 Harv. L. 
Rev. 1, 44 (1947). 

2For a stimulating casebook treatment of problems of legislative history, see 
MisHKIn & Morris, ON Law 1n Courts ch. IV (in process of printing at time of 
this writing). 
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There are practical reasons why we should accept whenever pos- 
sible the meaning which an enactment reveals on its face. Laws are 
intended for all of our people to live by; and the people go to law 
offices to learn what their rights under those laws are . . . . Aside 
from a few offices in the largest cities, the materials of legislative 
history are not available to the lawyer who can afford neither the 
cost of acquisition, the cost of housing, or the cost of repeatedly 
examining the whole congressional history .. . . To accept legislative 
debates to nie statutory provisions is to make the law inaccessible 
to a large part of the country.® 


With regard to the recent labor reform law, this objection to utiliza- 
tion of legislative history is answered in substantial part by the Bureau 
of National Affairs publication, The Labor Reform Law. Here, at a 
modest price and in just under 500 pages, is the text of the law, a brief 
overall analysis (16 pages), a section-by-section analysis with considerable 
reference to legislative history (90 pages), and 350 pages of carefully- 
chosen excerpts from the legislative history. These last include the Con- 
ference Report of the House Managers, the Senate and House Labor Com- 
mittee Reports, the text of the LMRA as amended by the new act, the 
jurisdictional standards of the NLRB as of August 1, 1959 (a thoughtful 
inclusion), and “significant portions” of congressional debates. On the 


whole, the analysis is objective, and the legislative history is well repre- 
sented. 


However, the misleading nature of legislative history, particularly as 
it is found in the Congressional Record, is apparent. There are at least 
three major causes of difficulty: (1) individual members may “make 
legislative history” by consciously placing into the Record statements of 
“legislative intent” that represent the views of a minority in the Congress; 
(2) almost any printed record is to some degree ambiguous and therefore 
potentially misleading as to the events reported; and (3) the “intent of 
Congress”—in the sense of the primary motivation of a majority of the 
members of Congress—may never appear in the official written record 
at all. 


The first of these problems may carry the seeds of its own solution. The 
acute awareness on the part of the legislators that subsequent litigation 
may turn as much upon what is mot in the ultimate Act of Congress, 
as upon what is in it, may inevitably produce a form of adversary process 
in which partisan statements tend to cancel each other out. The result of 
this evolutionary development may be an increased judicial awareness of 
the unreliability of individual statements of “legislative intent”, and an 
increased emphasis on those aspects of legislative intent that have managed 
to find their way into the final Act of Congress, signed into law by the 
President. 


3 Schwegmann Bros. v. Calvert Distillers Corp. 341 U.S. 384, 396-97 (1951) (con- 
curring opinion). 
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Perhaps the penultimate stage of this evolution has already been reached. 
The hot cargo provision of the new act* contains the following proviso: 


That nothing in this subsection (e) shall apply to an agreement 
between a labor organization and an employer in the construction 
industry relating to the contracting or subcontracting of work to 
be done at the site of construction. (Emphasis added.) 


Senator McNamara (D., Mich.) a member of the Senate-House Con- 
ference Committee on the bill, has introduced an “interpretation” into 
the Congressional Record, stating in part: 


A question has arisen as to whether the plumbers and pipefitters 
fabrication clause [a contract clause relating to shopwork as well 
as jobsite work] falls within the proviso of section 8(e). It 
was the intention of the conferees that the quoted provision 8(e) 
applies wherever the work involved could be performed at the con- 
struction site . . .5 (Emphasis added.) 


This interpretation was challenged, however, by Representative Kearns 
(R., Pa.), also a member of the Conference Committee, with a contrary 
“{nterpretation”: 


As in the common-situs picketing problem, it was the location 
of the work that we had in mind and, as a reasonable compromise, 
we provided that the agreement must relate to work only done 
at the site. . . .6 (Emphasis added.) 


The timing of those interpretations of legislative intent is of particular 
interest in view of Mr. Justice Jackson’s observation that, “It is not to be 
supposed that in signing a bill the President endorses the whole Congres- 
sional Record.” The excerpts from the Record quoted above were 
placed there, respectively, on the same day (September 14), and three 
weeks after, the President signed the bill into law. 


The second area of difficulty, the inherent ambiguity of the printed 
Record, is aggravated by any attempt to condense or excerpt the “sig- 
nificant portions,” as is done in the BNA manual. Assuming that the courts 
will give any weight to statements made on the floor of Congress, a 
lawyer can hardly consider himself to be completely equipped with any- 
thing less than the full Record, despite the fact that the selected excerpts 


4 Labor-Management Reporting and Disclosure Act of 1959, § 704 (b), 73 Stat. 519, 
adding a new sec. 8 (e) to the Labor-Management Relations Act. 14 U.S. Cove 
Conc. & Ap. News 2985-86 (1959). 

5 105 Conc. Rec. app. at A-8141 (daily ed. Sept. 14, 1959). 

6 105 Conc. REc. app. at A-8611 (daily ed. Oct. 5, 1959). 

7 Schwegmann Bros. v. Calvert Distillers Corp., supra note 3, at 396. 
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in the BNA manual give a good sampling of the flavor and substance of 
the proceedings. 

The debates on the labor union bill of rights, for example, covered 
many pages in the Record. Senator McClellan alone spoke on this issue 
for well over two hours. In the BNA manual these debates have been 
condensed, for the Senate and House together, into only fourteen pages. 
Condensation itself, particularly when carried to such an extent, will 
necessarily present an inadequate picture. One misses, for example, Senator 
McClellan’s devastating reply to Senator Javits,* which may have been the 
decisive factor in the passage of the bill of rights; no more than a handful 
of Senators was present for Senator McClellan’s two-hour oration, but 
the chamber was full during his four-minute rebuttal, which came im- 
mediately before the vote. 

At the same time, however, the BNA editors have selected what is 
perhaps the most significant passage in the entire debate on the bill of 
rights: 


MR. McCLELLAN. Sometimes the question is asked, ‘Why 
should [we] enact legislation protecting such rights for union 
members and not for members of any other organization?’ I think 
the answer is twofold. In the first place, the justification and 
certainly the desirability for unionization is in the fact that the in- 
dividual worker in an industrial economy has little or no power, 
when he stands alone, to deal effectively with his corporate em- 
ployer. It is through unionization and bargaining collectively that 
he is able to make himself heard at the bargaining table . . . . This 
justification becomes meaningless when the individual worker is 
just as helpless within his union as he was within his industry— 
when the tyranny of the all-powerful corporate employer is re- 
placed by the tyranny of the all-powerful labor boss. . . . 


Second, I deem it appropriate that we insure by law internal 
democracy in unions . . . because unions . . . exist and operate under 
powers and protection conferred by the Federal Government in a 
unique manner and to an unequal [ed] degree. Once a union has 
been certified by the National Labor Relations Board, for example, 
the employer is compelled to bargain with that union as the ex- 
clusive representative of all the workers within the bargaining 
[unit], irrespective of whether they are members of the union or 
not. If unions are to have such federally bestowed . . . powers [of] 
industrial government, they should be compelled by law to repre- 
sent their members in accordance with democratic principles.® 


One might note further that the premise apparently underlying each 
of the bills submitted to the Congress, was the idea that the first major 


8 105 Conc. Rec. 5826-27 (daily ed. Apr. 22, 1959). 
9105 Cone. Rec. 5806 (daily ed. Apr. 22, 1959). 
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legislative attempt to eliminate the corruption that had been shown to 
exist in some unions, should depend primarily upon internal reform. Each 
major Senate bill provided for disclosure of pertinent information to union 
members, and each provided minimum election standards to permit the 
members to make effective use of this information. Only Senator Mc- 
Clellan’s bill, however, included a “bill of rights” to give elections genuine 
significance by underpinning an honest count of ballots with freedom to 
express opinions in meetings, freedom to caucus with other members, and 
freedom from unfair disciplinary action.'© 

The serious and inexcusable omission from the bill of rights is a pro- 
vision ensuring equal eligibility for union membership, subject only to 
reasonable restrictions uniformly applied. A number of unions impose 
a racial bar or other unreasonable limitation on membership, and Congress- 
man Powell’s denunciation of a bill of rights permitting such practices 
as “hypocrisy”, is well founded." 

Such a provision was contained in Senator McClellan’s original bill 
of rights.1* However, in response to threats of representatives of the 
AFL-CIO to use this clause as a racial issue to defeat the bill as a whole, 
the provision was deleted before the bill of rights was introduced as an 
amendment to the Kennedy-Ervin bill. Unfortunately, even deletion of 
this clause did not preclude injection of racist appeals into consideration 
of the bill of rights. On the Record, Senator Kennedy™ and Representa- 
tive Roosevelt'* taunted Southern Congressmen by arguing that to give 
the Secretary of Labor powers to enforce the bill of rights would be 
inconsistent with the Southern opposition to giving similar remedial 
powers to the Attorney General under the Civil Rights Act. Although 
Senator Kennedy was not successful in his appeal to the Southern 
Senators on this issue, Representative Roosevelt did succeed in bringing 
about the deletion of the Secretary’s powers in the House bill. As a 
result, the only sanction remaining in the bill of rights upon final passage 
of the act (apart from criminal penalties for use of force and violence), 
is the right of the aggrieved member to sue in his own name. 

Although the BNA manual reports Representative Roosevelt’s argu- 
ment, the editors failed to indicate that the powers of the Secretary, re- 
ferred to in Mr. Roosevelt’s speech, were subsequently deleted. This ma 
be due to the unusual manner in which deletion was accomplished. Short- 
ly before the House vote on the bill, Representative Dowdy moved an 
amendment to correct what he called “a misprint or a transposition of 


10 The arguments for and against the bill of rights provision are more fully discussed 
in Freedman, Proposals for Change in Labor Legislation, 37 Current History 165, 
167-70 (1959). See also LertseERson, AMERICAN TRADE UNION Democracy (1959), 
an excellent and thorough study that was published after passage of the labor bill 
in the Senate, and BromwicH, Union Constitutions (1959). 

11105 Conc. Rec. 14388 (daily ed. Aug. 12, 1959). This speech is reproduced in 
BNA, THe Lazsor Rerorm Law 413-14 (1959). 

12S. 1137, 86th Cong., Ist Sess. § 101 (2) (1959). 

13 105 Conc. Rec. 5818, 5826 (daily ed. Apr. 22, 1959). 

14 105 Conc. Rec. 14389 (daily ed. Aug. 12, 1959), reproduced in BNA, THe Lasor 
ReForM Law 415 (1959). 
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figures.” 1° This amendment changed the relevant enforcement provision 
(sec. 609) so as to incorporate by reference sec. 102 (right of individual 
member to sue) in place of sec. 210 (enforcement powers of the Secre- 
tary of Labor). Congressmen Landrum and Griffin acceded in this 
amendment without comment.'* Indicating the difficulties of construing 
the written Record, even the BNA editors were apparently unaware of 
the significance of this “typographical” amendment, which left the union 
member without significant federal sanctions against willful deprivation 
of his membership of rights.17 

Finally, there is the third area of difficulty in dealing with legislative 
history, that is, the importance of considerations and arguments that may 
never appear in the official Record, and which may not even reach news- 
paper or periodical attention. This is illustrated in the deliberations on 
the labor reform bill by a poorly-typed, one-page, unsigned, photostated 
document titled “Memorandum,” that was circulated among the South- 
ern Senators just after original passage of the bill of rights in the Senate. 
This document was distributed by a member of Senator Olin Johnston’s 
(D., S.C.) office, but ag had been prepared in Senator Lyndon 
Johnson’s (D., Tex.) office. The memorandum described the labor bill 
of rights as “the first step of a broad Federal FEPC program” that would 
require “integrated social activities such as union dances, integrated union 
youth programs and integrated union resorts.” 

Although it was never placed in the Record, the memorandum was re- 


ferred to obliquely in the debates, and was a principal instrument for 
bringing about the compromise bill of rights that the Senate finally 
adopted. Senator Clark (D., Pa.), made pointed reference to the memo- 
randum in a statement that appears innocuous in print, but which was 
charged with meaning and emotion at the time. Standing only a few feet 
from several Southern Senators, looking from one to another of them, and 
emphasizing the underscored words, he said, 


I am sure the original provision would have had certain other 
effects which . . . were not foreseen. .. . 


As it was originally drafted, anyone was permitted to come into the 


15 105 Conc. Rec. 14513 (daily ed. Aug. 13, 1959). 
16 Congressmen Landrum and Griffin had previously referred to the powers of the 


Secretary of Labor as a recognized aspect of their bill, in statements both on and 
off the record, e.g., 105 Conc. Rec. 14194 (daily ed. Aug. 11, 1959). 


17 Apparently the bill of rights provision is having some salutary effect despite 
the absence of adequate sanctions. Secretary of Labor Mitchell has reported several 
instances of improved conditions, ¢.g.: 

member of still another local wrote me to say that the first union 
meeting he attended after the law was passed was “the first meeting where 
no one was ever out of order. If you said something before, and the officers 
didn’t like it, you were always out of order. This time you had your say, and 
we liked it that way.” 223 BNA, Daily Labor Report A-3, Nov. 16, 1959. 
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union so long as he paid his dues. I am glad that provision was 
stricken.1* (Emphasis added.) 


Fortunately, the compromise bill of rights did not substantially affect 
the basic provisions of the amendment as it originally passed. If dis- 
tributed earlier, however, this off-the-record memorandum might have 
significantly changed the course of the labor reform legislation, without 
leaving a trace of its existence in the “legislative history.” 


Monroe H. Freedman* 


18 105 Conc. Rec. 6024-25 (daily ed. Apr. 25, 1959). 


* Assistant Professor of Law, George Washington University Law School, Pro- 
fessor Freedman assisted Senator McClellan in drafting his labor reform legislation 
and was present on the Senate floor throughout the debates on the Kennedy-Ervin Bill. 
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Essays ON FRENCH Law, published by The Washington Foreign Law 
Society in cooperation with The George Washington University Law 
School, 1959. 96 pages, $1.50. 


The French Civil Code, since its adoption 150 years ago, has contributed 
substantially to the Anglo-American legal heritage. Too often the Ameri- 
can student of French law places primary stress on the differences between 
the two legal systems. Much more significant are the basic similarities. 
There is a trend of concurrence in the concept of fairness, recognition 
of the need to protect the integrity of the individual, the spirit of free- 
dom, and the fundamental rights of man. This collection of essays should 


be of great value to those who desire a fuller understanding of the French 
legal system. 


Essays on French Law includes the following articles: 


Codification, Adaptability and Experience, by Claude Lewy, Professor 


on the Faculty of Law and Political Sciences of the French University 
of New York. 


Some Aspects of the Constitutional Reform in France After the Second 
World War, by Kazimierz Grzybowski, Editor, Law Library, U.S. 


Library of Congress; formerly, Associate Professor of Law, Lwow, 
Poland. 


French Administrative Law, by Sidney B. Jacoby, Professor of Law, 
Georgetown University Law Center; formerly, Attorney, Litigation 
Section, Office of Alien Property, U. S. Department of Justice. 


The Criminal Law of France, by Kazimierz Grzybowski. 


Foreigners in France and in French Courts Under the Civil Code, by M. 
Magdalena Schoch, Attorney, Office of Alien Property, U. S. Depart- 
ment of Justice. 


The Civil Code and Conflict of Laws: One Hundred and Fifty Years 
After, by Georges R. Delaume, Attorney, International Bank for 
Reconstruction and Development; formerly, Counselor, Legal De- 
partment, International Monetary Fund; Charge de Cours des Facul- 
tés de Droit, France. 


The Washington Foreign Law Society was founded in 1952 to meet the 
growing demand for increased familiarity with the laws and customs of 
other countries. It seeks to bring together judges, law teachers, practicing 
and government attorneys, and others to increase knowledge of foreign 
law in the United States and to foster cooperation and understanding 
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between lawyers in the United States and lawyers throughout the world. 
Periodic meetings are held from October through May for lectures and 
discussions of foreign law subjects. 

To further its purpose of providing a means for the acquisition of 
familiarity with the laws and customs of their countries, the Washington 
Foreign Law Society undertook publication of its lectures. Four works 
have been printed and distributed: A Symposium On Muslim Law, Stud- 
ies In The Law Of The Far East And Southeast Asia, Essays On French 
Law, and The Law Of Latin America. 

The Washington Foreign Law Society has made a significant contribu- 
tion to an understanding of foreign law in presenting these lectures and 
by making them available in permanent form. 


Jobn L. Fugh 


A SYMPosIUM ON THE Law oF Latin America published by The Wash- 
ington Foreign Law Society in cooperation with The George Washing- 
ton University Law School, 1959. 132 pages, $1.75. 


The Latin American legal systems have been greatly influenced either 
by the acceptance or adaptation of the Napoleonic Code. Anglo-Ameri- 
can legal institutions have also affected the Latin American development. 
Naturally these outside influences have not been accepted entirely, but 
have been changed and modified by Latin American political experience. 
It is against this background, that the Symposium on the Law of Latin 
America examines the impact of modern trends in trade and investment 
including problems of special interest to the practitioner. 

This Symposium consists of a series of lectures which were delivered 
during the 1955-56 monthly meetings of the Washington Foreign Law 
Society, as follows: 


Common and Civil Law Concepts in the Western Hemisphere by Pha- 
nor J. Eder, of Hardin, Hess & Eder, New York City. 


Latin American Political Experience: An Essay in Interpretation by 
Harold E. Davis, Dean, Undergraduate School, American University. 


Address by His Excellency, Eduardo A. Garcia, Ambassador of Argen- 
tina to Organization of America States. (Mr. Garcia makes it quite 
clear that an independent judiciary is for his country as for the United 
States, the cornerstone of freedom). 


Going Into Business in Latin America by Henry Paine Crawford, 
Counsel, Export-Import Bank of Washington. 


Legal Aspects of the Investment Climate in Latin America by Morton 
Pomeranz, Attorney, U. S. Department of Commerce. 


Industrial Incentive Legislation in Latin America by Charles R. Nor- 
berg, Member of the Bars of Philadelphia, Pennsylvania, and Wash- 
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ington, D. C. Chairman, Foreign Investment Committee, Inter-Ameri- 
can Bar Association. 


Security Transactions in Personal Property in Latin American Law by 
Victor C. Folsom, Assistant General Counsel, United Fruit Company. 


“Source of Income” in Latin America and International Double Taxa- 
tion by Irizarry Y. Puente, Member of the Bars of New York and 
Washington, D. C. 


A Common Law Lawyer Looks at Inter-American Judicial Assistance 
by Harry LeRoy Jones, Director, Commission on International Rules 
of Judicial Procedure, formerly, Chief Hearing Examiner, Office of 
Alien Property, Department of Justice. 


Brazil and International Judicial Assistance by Paulus Da Silva Castro, 
Embassy of Brazil, Washington, D. C. 


Marriage and Divorce in Latin America by Eduardo Salazar Gomez, 
Chairman, Executive Committee, Inter-American Bar Association. 


This Symposium should provide a rich source of information for those 
whose practice involves contact with Latin America. 


Bruce S. Mencher 


U. S. Foreicn Am: Its Purposes, Scopr, ADMINISTRATION, AND RELATED 
INFoRMATION, prepared by Legislative Reference Service, Library of 
Congress. House Doc. No. 116, 86th Cong., Ist Sess. GPO, 1959. 


Between July 1, 1940, and June 30, 1958, the United States extended 
aid, economic, military, and technical, to foreign countries in the amount 
of $120.8 billion. Of this total, more than $64 billion has been furnished 
since 1945, the bulk of it being in the form of direct grants. Although 
the amounts supplied, and the agencies administering the aid, fluctuate— 
the latter with bewildering frequency—the United States is committed by 
necessity to a continuation of its foreign-aid program in some form or 
forms throughout the foreseeable future. To analyze the activities in 
their many ramifications, trace their histories, tell something of those who 
have played parts in the formulating and carrying out of the programs, and 
assess the goals striven for and the measure of success attained, is the pur- 
pose of this study. The scholars (Arthur H. Darken, Hermann Ficker, 
and Howard S. Piquet, in consultation with Roger Hilsman, Jr.) have 
produced a competent, detailed, and reasonably brief analysis of a subject 
(or rather subjects) whose sheer complexity makes the attainment diffi- 
cult. Within a compass of 117 pages, including 8 statistical tables, they 
have compressed the story of American aid to other countries, and their 
not inconsiderable aid to this country, from the es of the lend-lease 
program, through United Nations Relief and Rehabilitation Administra- 


tion, Greek-Turkish aid, the European Recovery Program (Marshall 
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plan), to such current aid projects as the Military Defense Assistance 
Program and American technical and economic assistance to strategic 
and underdeveloped countries. 


In each case, the authors summarize the background of the program to 
show the events and conditions that gave rise to it. They trace the organic 
development of the agencies and bodies that administered the loans and 
grants, reviewing the legislative and administrative decisions made, and 
indicating how changes in the world situation dictated alterations in the 
planning and programming on ad hoc bases. Helpful biographical infor- 
mation is included on each of the American officials who played major 
roles in the formulation or operation of the programs. 


The study is unbiased and dispassionate. It summarizes the viewpoints 
of those who believe the United States should abandon foreign aid or 
restrict it to disaster relief, those who favor military but not economic 
and technical aid, and the supporters of all-out foreign aid in all fields. 
No effort is made to minimize the waste and mismanagement that at- 
tended some of the aid programs, particularly those involving Asian 
countries, but such waste is put into perspective in relation to the aggre- 
gate amounts of help supplied and the beneficial results achieved. More 
serious than the problem of waste, the authors feel, is the pressing need 
for reassessing the European aid programs, particularly those involving 
NATO and other military assistance, in the light of recent Soviet suc- 
cesses in the field of satellites and intercontinental ballistic missiles. 


American aid is still oriented to the concept of the massive nuclear re- 
taliatory power of the United States as an ultimate defense for the 
European allies. With the validity of this basic premise under serious 
question, drastic change in the scope and nature of military and technical 
aid to Europe seems indicated. 


In regard to aid extended to non-European nations, the study points 
out the fallacy of the widely-held American belief that paow is the 


seedbed of communism, and that raising the standard of living in the 
backward nations will prevent or stop the growth of communist sentiment 
in such countries. The magnitude of the problem of communism in 
Asia and the emerging independent nations of Africa requires an approach 
based more on an understanding of — minds and aspirations than 
on monetary or other tangible help, although the latter plays a significant 
part when wisely balanced with enlightened foreign policy. 

Other common misconceptions about our foreign aid programs, exploded 
by the authors, include the notion that the United States has bled herself 
severely by extending help to other countries. Since 1953, the biggest 
recent year for foreign aid, the percentage of such aid reflected in the 
total Government expenditures, has dropped each year, and in fiscal 
1958 was $3.6 billion out of a total outlay of $71.9 billion for all a 
In relation to the gross national product, American foreign aid in 1956 
was only 1.1 percent, and since 1948 has averaged only 1.7 percent, 
despite the Korean conflict and the cold war. 
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In a chapter on “The Outlook,” the picture of American foreign aid 
is related to American foreign policy, and to domestic political pulling 
and hauling over whether such aid should be continued at all and if so 
in what form. As the authors see the problem, the conclusion to be 
reached must necessarily be based on two certainties. One is that the 
United States must meet in some fashion the threat of Soviet imperialism, 
the other, that for the benefit of both the growing American economy 
and that of the underdeveloped countries, one of our prime objectives 
must be the attainment of stable economies among free world nations. 


Hugh Y. Bernard, Jr. 


Tue FeperaAL REVENUE SysTEM: Facts AND ProsLemMs 1959. Materials 
assembled by the Committee Staff for the Joint Economic Committee, 
Congress of the United States, 86th Cong., Ist Sess. GPO, 1959. 


This report is a revision of the material used in the December 1955 
hearings by the Subcommittee on Tax Policy on Federal Tax Policy for 
Economic Growth and Stability. It examines the following areas of the 
federal revenue system: individual income tax, corporate income taxation, 
capital gains taxation, depreciation, taxation of income from natural 
resources, retirement plans and deferred compensation, taxation of income 
from foreign sources, federal excise taxation, federal estate and gift 
taxation, employment taxes, and federal-state-local fiscal relations. Each 
of the above sections of the report is divided into two parts: (1) the 
present law, (2) issues and proposals. The final one-hundred pages of 
the report present tax and economic statistical data which are very help- 
ful in analyzing the issues and proposals in the federal revenue system. 

The present law sections contain a statement of the current statutory 
provisions. In some instances an account of the legislative history of the 
principal provisions is included and in other cases a comparison with the 
corresponding provision in other countries is also added. 

In the issues and proposals section the current tax laws are analyzed in 
light of their economic effect, their importance in the federal revenue 
system, and in some areas from the standpoint of taxpayer equity. The 
study then analyzes the proposals for changes in the current laws, giving 
the arguments for and against each proposed change. This report is 
compiled objectively, and no attempt has been made to evaluate the 
various arguments on the issues and proposals presented. 


Eugene G. Horowitz 


A Symposium on Lecistation. The JAG Journal, October 1959. The 
Office of the Judge Advocate General of the Navy. GPO, 1959. 


This symposium is written as a guide for naval officers who may, in a 
future assignnment, have to testify before a congressional committee, or 
act as counsel to a witness before a congressional committee, or be other- 
wise involved in the legislative process. 
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The introduction is written by Representative Carl Vinson, Chairman, 
House Armed Services Committee. Rear Admiral John S. McCain, Jr., 
Chief of Legislative Affairs, discusses congressional procedures by out- 
lining the path of a bill from introduction to enactment as a public law. 
Mr. Frank A. Bartimo, Assistant General Counsel, Office of the Secretary 
of Defense, explains how legislative proposals are formulated within an 
executive department. The role of the Bureau of the Budget in the overall 
administrative organization, and particularly in the legislative process, is 
analyzed by Commander David O. Cook, Head, Legislative Comment 
Branch, Office of the Judge Advocate General. 

Two articles are concerned with the actual congressional hearing itself. 
Professor John A. McIntire, Professorial Lecturer in Law, George Wash- 
ington University Law School and Consulting Attorney to the Judge 
Advocate General of the Navy, examines the legal posture of the legisla- 
tive hearing: its purposes, its limitations, its powers, and the scope of 
judicial review. Professor McIntire analyzes the important Supreme 
Court cases in this field and concludes that there are seven factors con- 
sidered by the Court in determining the right of an individual to with- 
hold his testimony from a congressional committee. Instructions on 
testifying before a congressional committee and aiding a prospective 
witness are discussed by Capt. William C. Mott, Deputy Judge Advocate 
General, in a practical manner. 

The symposium concludes with a helpful resumé of the rules of 
statutory interpretation by Lt. Col. Kenneth T. Whitescarver, Jr., USMC. 

The JAG Journal is published by the Office of the Judge Advocate 
General of the Navy as an informal forum for legal matters of current 
interest to the naval service. The Symposium on Legislation, while 
written primarily for naval personnel, is a useful and valuable guide for 
those interested in the legislative process. 

Alan D. Hutchison 


Sources oF Our Liserties: DocUMENTARY ORIGINS OF INDIVIDUAL LIBER- 
TIES IN THE UNrTeED States CONSTITUTION AND Bit oF Ricuts. Edited 
by Richard L. Perry, under the general editorial supervision of John 
C. Cooper. Chicago: American Bar Foundation; Distributed by Associ- 
ated College Presses, New York, 1959. 456 pages, $5.00. 


A few years ago a newspaper editor in one of our Midwestern cities 
(a state capital and the seat of a great university) sent a reporter out on 
the street, armed with copies of the Bill of Rights and the Declaration of 
Independence. The reporter accosted passers-by at random, quoting 
from these documents without giving the source, and asked the citizens 
to identify them. To the amazement and embarrassment of the news- 
paper, few of the persons questioned could name the sources of the 
quotations; many assumed the passages from the Bill of Rights were from 
some Communist or other subversive source; others believed the sentences 
were taken from “one-world” or United Nations publications and were 
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somehow tainted for that reason. A spate of editorial breast-beating fol- 
lowed throughout the country about the abysmal lack of popular under- 
standing of the bulwarks of American freedom. Later surveys have indi- 
cated that many Americans actually mistrust certain guaranties written 
into the Bill of Rights, notably the privilege against self-incrimination, 
and would like to see them abridged or abolished. 

To help make Americans better acquainted with how these guaranties 
came to be in our Constitution, the American Bar Foundation has pre- 
pared this book. As the research affiliate of the American Bar Association, 
it undertook to gather into a single volume the basic documents that have 
served as milestones in the gradual development of individual freedom in 
the Anglo-American countries, from the Magna Carta of 1215 to the 
American Constitution and Bill of Rights. The work of selecting the 
documents and preparing introductions, footnotes, and bibliographies, 
was turned over to Richard L. Perry of the District of Columbia Bar. 
Working under two grants from the Alfred P. Sloan Foundation, Mr. 
Perry performed the necessary research and editorial work. A compre- 
hensive foreword by the editorial supervisor, John C. Cooper, summarizes 
the contents and clarifies reasons for the selection of particular docu- 
ments. 

The book is chronological in arrangement. Beginning with King John’s 
Magna Carta, the documents are printed in the contemporary English 
text or translation, using the original spellings with footnote clarifications. 
Where later reissues of a document have altered the text, the basic or 
original wording is followed, with emendations cited in notes. The intro- 
ductions and notes are so clear that the text may be followed with ease 
by persons who have no legal or antiquarian training. Each introduction 
gives the background of the document in history, and explains its signifi- 
cance as a precursor of our Bill of Rights. Altogether thirty-two charters 
and documents are presented, including the Bill of Rights itself as one 
document, numbered separately from the Constitution. Well-known 
writings such as the Declaration of Independence take their places along- 
side little-known ones such as the Abolition of Star Chamber (1641), the 
Fundamental Orders of Connecticut (1639) and the Confirmatio Cartarum 
(1297). Several colonial charters are given, and the Bills of Rights of a 
number of the early state constitutions which were adopted before the 
National Constitution, to show the precedent for writing guaranties of 
individual liberty into the fundamental law. 

The work should serve well its purpose of emphasizing to an enlightened 
citizenry not only how our liberties came to us, but the necessity for 
vigilance in preserving them from infringement or abridgment. 


Hugh Y. Bernard, Jr. 





A SELECTED LISTING OF RECENT 
GOVERNMENT PUBLICATIONS 


ACTUARIAL VALUES FoR EsTaTE AND Girt Tax. Publication 11, revised 


May 1959, of the Internal Revenue Service, Treasury Department. 
GPO, 1959. 61 pages. 


ADMINISTERED Prices: ASPHALT RooFine. Report, together with individual 
views, of the Subcommittee on Antitrust and Monopoly of the Com- 
mittee on the Judiciary, United States Senate. Committee Print, 85th 
Congress, 2d Session. GPO, 1958. 56 pages. 


AERONAUTICAL STATUTES AND RELATED MATERIAL, REvisep Fesruary 15, 
1959. The Federal Aviation Act of 1958 and other provisions relating 
to Civil Aeronautics, prepared by Rules and Legislation Division, Civil 
Aeronautics Board. GPO, 1959. 392 pages. 


ALLOCATION OF TV CHANNELS. Report to the Committee on Interstate 
and Foreign Commerce, United States Senate, by the Ad Hoc Advisory 


Committee on Allocations. Committee Print, 85th Congress, 2d Session. 
GPO, 1958. 266 pages. 


Atomic ENnercy RULEs AND REGULATIONS: JUNE 1, 1959. New and re- 


vised pages for Basic manual, issued by Atomic Energy Commission. 
GPO, 1959. 36 pages. 


Brier ExpLaANATION oF SociaL Securiry Act. March 1959. Information 
Service Circular, Social Security Administration. GPO, 1959. 48 pages. 


Cannon’s PRocEDURE IN THE House oF REPRESENTATIVES. By Clarence 
Cannon with notes and addenda by William T. Roy, Kenneth Sprankle, 
and Paul M. Wilson. Revised edition, 1959. GPO, 1959. 542 pages. 


Communist Passport Fraups. Staff study prepared for Subcommittee to 
Investigate Administration of Internal Security Act and Other Internal 
Security Laws, 85th Congress, 2d Session; July 11, 1958. Committee 
Print. GPO, 1958. 98 pages. 


Communist PropaGanpA, Fact Book, 1957-58. By the United States In- 
formation Agency; reprint by Department of the Army. GPO, 1959. 
161 pages. 


CoNSTITUTION, JEFFERSON’S MANUAL AND RULEs OF THE House oF REPRE- 
SENTATIVES OF THE UNITED STATES, 86TH ConGreEss. With notes and an- 
notations. GPO, 1959. 727 pages. 


ConTRACTING OUT GOVERNMENT RESPONSIBILITY FOR ADMINISTRATIVE, 
MANAGEMENT, AND OTHER SERVICES; REPorT. House Report No. 688, 
Committee on Post Office and Civil Service, 86th Congress, 1st Session. 
GPO, 1959. 20 pages. 
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CONTROLLING FURTHER DEVELOPMENT OF NucLEAR Weapons. Collection 
of excerpts and a pegs. 240 prepared at request of Subcommittee 
on Foreign Relations, Senate Committee on Foreign Relations, by For- 
eign Affairs Division, Legislative Reference Service of Library of Con- 
gress, Oct. 14, 1958. Committee Print, 85th Congress, 2d Session. GPO, 
1958. 54 pages. 


Cross-REFERENCES WITHIN THE INTERNAL REVENUE Cope of 1954 As OF 
January 1, 1959. Prepared by Joint Committee on Internal Revenue 
Taxation, United States Congress. GPO, 1959. 14 pages. 


Cumu ative List ReviseED TO DECEMBER 31, 1958, OrGANIZATIONS DeE- 
SCRIBED IN SECTION 170 (C) oF THE INTERNAL REVENUE Cope oF 1954. 
By the Internal Revenue Service, Treasury Department. Revised 1959. 
GPO, 1959. 305 pages. 


A Drrectory oF ForEIGN ADVERTISING AGENCIES AND MARKETING RE- 
SEARCH ORGANIZATIONS FOR THE UNITED STATES INTERNATIONAL Busi- 
NEss CoMMuNITy; compiled by Helen Biggane for the United States 
Bureau of Foreign Commerce, Department of Commerce. 1959. 135 


pages. 


FeperaL Antitrust Decisions: INpex-Dicest. Volume 1, 1932-48 (and 
subsequent volumes and dates) compiled by Angelo J. Maggio and M. 
Miller. Department of Justice, Antitrust Division. 


Tue Feperat Basis For WEIGHTS AND Measures. An historical review of 
Federal legislation and administrative action in the field of weights and 
measures in the United States. Department of Commerce. GPO, 1958. 
23 pages. 


Tue Feperat Roe in Hicuway Sarery. Letter from the Secretary of 
Commerce transmitting the report on the investigation and study made 
to determine what action can be taken by the Federal Government to 
promote the public welfare by increasing highway safety in the United 
States. House Document No. 93, 86th Congress, Ist Session. GPO, 
1959. 232 pages. Bibliographies. 


FinaL REPORT ON RECONSTRUCTION FINANCE CorporATION; made by the 
Treasury Department pursuant to Sec. 6 (c), Reorganization Plan No. 
1 of 1957 (with list of selected references) 1959. 321 pages. 


Foon, 1959 YEARBOOK OF AGRICULTURE. Department of Agriculture. GPO, 
1959. 752 pages. 


GENERAL AGREEMENT ON TARIFFS AND TraApE. Third and fourth proto- 
cols of rectifications and modifications . . . to agreement of Oct. 30, 
1947. (Entered into force Jan. 23, 1959, and Feb. 2, 1959) GPO, 1959. 
33 pages and 89 pages. English and French. 
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GENERAL RULES AND REGULATIONS UNDER THE SECURITIES ExCHANGE ACT 


OF 1934, as IN Errecr Aucust 1, 1959. Securities and Exchange Com- 
mission. GPO, 1959. 88 pages. 


GovERNMENT AGENCIES CONCERNED WitH LAND Usg, PLANNING, OR Con- 
SERVATION IN THE WASHINGTON METROPOLITAN AREA; AGENCIES OF THE 
State oF Maryanp. Staff study, Joint Committee on Washington 
Metropolitan Problems, Congress of the United States. Joint Commit- 
tee Print, 85th Congress, 2d Session. GPO, 1958. 30 pages. 


GovERNMENT AGENCIES CoNCERNED WitH Lanp Use, PLANNING, OR Con- 
SERVATION IN THE WASHINGTON METROPOLITAN AREA; AGENCIES OF THE 
State oF Vireinia. Staff study, Joint Committee on Washington 
Metropolitan Problems, Congress of the United States. Joint Commit- 
tee Print, 85th Congress, 2d Session. GPO, 1959. 22 pages. 


GOVERNMENTAL ORGANIZATION FoR Space Activities. Report of the Com- 
mittee on Aeronautical and Space Sciences, United States Senate, made 
by its Subcommittee on Government Organization for Space Activities. 
July 14, 1959. Senate Report No. 806, 86th Congress, 1st Session. GPO, 
1959. 58 pages. 


Hicuway System Crassirication: A LeGAL AnaLysis. A report on the 
highway laws project by the Committee on Highway Laws, Highway 
Research Board, National Research Council. Special Report No. 42; 
National Research Council Publication 638. 1959. 


INDEX OF CURRENT REGULATIONS OF THE FEDERAL Maritime Boarp, Mari- 
TIME ADMINISTRATION, NATIONAL SHippinc AuTuHority. United States 
Department of Commerce, Federal Maritime Board. By Office of Gen- 
eral Counsel, Maritime Administration. 1959. 28 pages. 


INTERSTATE CoMMeERCE Act ToGETHER WitH Text oF SUPPLEMENTARY 
Acts AND RELATED SECTIONS OF Various OTHER Acts; Revisep To Oct. 
1, 1958. Published 1959. GPO, 1959. 636 pages. 


Lasor Laws AND THEIR ADMINISTRATION—A Discussion. Proceedings of 
the Forty-First Convention of the International Association of Govern- 
mental Labor Officials, held in Augusta, Ga., on August 24-28, 1958. 
GPO, 1959. 132 pages. 


Lanp PLANNING CONSIDERATIONS IN THE WASHINGTON METROPOLITAN 
Area. Staff study by Charles William Eliot for the Joint Committee 
on Washington Metropolitan Problems, Congress of the United States. 
Joint Committee Print, 85th Congress, 2d Session. GPO, 1958. 12 
pages. 

Tue Lecat Status of WoMEN IN THE UniTep States oF AMeEricA, by 
Laura H. Dale with the assistance of Laura H. Harris. United States 


Department of Labor, Women’s Bureau, Bulletin No. 157, revised. 1956 
(and later dates). 
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LEGISLATIVE RECOMMENDATIONS BY THE SENATE INTERNAL SECURITY SUB- 
COMMITTEE AND SUBSEQUENT ACTION TAKEN BY THE CONGRESS AND THE 
Executive AGENcIEs, prepared by the Legislative Reference Service for 
use of the Committee on the Judiciary, United States Senate, Eighty- 
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